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Reframing Comprehensive Pluralism

Hegel versus Rawls

1.1. THE PROBLEMATIC NEXUS BETWEEN
UNITY AND PLURALITY

Ata very basic level, pluralism is inevitable. So long as the “I” remains distinct from
the “Thou,” the self from the other, perspectives must remain, in some meaningful
sense, plural. The implications from this observation, however, are far from obvi-
ous. On the one hand, it follows from the fact that the relationship between self
and other — be they two individuals, rival tribes or nations, or contending ideologies
aspiring to universality such as liberal capitalism and Marxist communism — is irre-
ducible, and that therefore pluralism can go “all the way down.” On the other hand,
the fact of pluralism in this barest of all manifestations does not appear to carry any
palpable normative implications. Does the fact that one is always confronted with a
plurality of perspectives entail any moral, political, or legal “ought”? Arguably, not.
Indeed, one can cogently argue that the differences between self and other are nor-
matively irrelevant and that what counts is that they are both selves entitled to equal
dignity. In that case, normative pluralism would be unjustified. Or, conversely, one
can insist that overlooking the differences between self and other could only lead
to injustice and subordination as one would inevitably end up favoring some over
others, thus making normative pluralism the only legitimate alternative.

Viewing the matter from a normative perspective, pluralism — at least the fact of
pluralism — must be taken into account when one encounters and interacts with a
stranger. This is vividly illustrated by reference to the advent of the independent
market for the exchange of goods. As Max Weber puts it, “the market was originally a
consociation of persons who are not members of the same group and who are, there-
fore, ‘enemies’™ (Weber 1968: 672). Because market transactions are among strangers,
they cannot come within the purview of any one of the respective communal norms
of those who have traveled away from home to exchange goods. I cannot impose my

~ own customs and mores on a stranger with whom I wish to exchange goods, and I

cannot subject that stranger to the authorities within my own community, should
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something go wrong with the proposed exchange we are about to carry out. To fairly
account for the plurality of unshared communal normative commitments spread
lved, market transactions must therefore be subjected to

among all the strangers invo
norms that transcend those not shared by all those who have come to market. And,

t by modern contract Jaw presumably fills that need

the normative regime laid ou
ket exchanges that are fair and efficient (Rosenfeld

and supposedly allows for ma
1985: 811-14)

Free markets and modern contract law are historically linked to the advent of
the ideology of individualism, itself inextricably bound to the emergence of mod-

ern Western civilization (Dumont 1977 4)- Individualism contrasts sharply with the
organicist and collectivist ideology that prevailed in the Middle Ages, according to

which the individual did not live for her sake but to perform specific functions for

the common good (Lukes 1973: 46). Medieval society was “one whole and was indi-

visible, and within it the individual was no more than a part” (Ullmann 1967: 42).
ti-pluralistic, and modern

Consistent with this distinction, medieval ideology was an
individualism is necessarily pluralistic (in fact).
individualism, every individual relates to others as

vidual constitutes a world unto

orities, commitments, objective

1971 92—4)- Thus, every other individual’s aspirations &

me, and, conversely, I remain estranged from others to
comprehend or appreciate my desires, commitments, goals, and aspirations as I do.

Whereas the ideology of the Middle Ages requires normative negation 0

ity, that of ‘ndividualism mandates normative acc

plurality. An individual should be ata minimum allowed, and at best enc

to develop and pursue 2 plan of li
plans of life ought to be, in princip
tive framework that wo

mbodied in liberalism, in gener
Or, is pluralism more Jikely ultimately

prove the normatively superior way o give plurality its due?
The answers to these questions are far from obvious, for unless one resorts §

tematically to relativism — which, as already stressed, would be highly undesirab

s, and, to use Rawls’s expression,

appropriate norma
to flourish. Is monism as €
or utilitarianism, in particular, preferable?

i The market not only allows strangers to interact but also transforms into stran

to exchange. This is exemplified by the English doctrine 0
rule, all sales at an open market or fair are valid even if 2 merchant sells property he has stolen
bona fide buyer. This creates an exception to the general rule under English property Jaw thata
tim of theft can recover her property from an innocent buyer who obtained the said property from
thief (Rosenfeld 1985: 887). Accordingly, communally grounded English property law gives grou
“sranger-based contract law in every open market or fair on English soil. ;

Indeed, within the perspective of
a “stranger” inasmuch as each indi-

herself in that she is the master of her own desires, pri-
“plan of life” (Rawls

nd objectives are “alien” to
the extent that they cannot -
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f “sale in market overt” According to this &
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between use value and exchange value.* The perfect Smithian market is, of course,
a counterfactual ideal that no real-life market can closely approximate. As stressed

over two hundred years after the formulation of Smith’s economic theory, “there

has never been and almost certainly there never will be a modern consolidated

democracy in a pure market economy” (Linz & Stepan 1996: 11). More import-
antly, in the context of the present inquiry, even on the assumption of a perfect
market economy, nothing homologous springs to mind in the realms of morals,
law, and politics. Significantly, even Smith’s own moral theory predicated on sym-
pathy toward the other (Smith: 1976) is at odds with the “morals” of the Smithian
market where replacing self-love and self-interest by sympathy would be disastrous
(Rosenfeld 1985: 876). More generally, it is difficult to imagine, even counterfactu-
ally, a coherent equivalent to the “nvisible hand” or to the seamless fluidity that
binds use value to exchange value in Smith market economy applicable to the
realms of morals, law or politics.

In the absence of a systematic construct akin to the Smithian market, two alter-

natives loom as plausible for purposes of developing the best possible normative

framework for morals, law, and politics, consiste

project of the Enlightenment. The first alternative is predicated on monism, and it

primes unity over plurality; the second, on pluralism, and it places greater emphasis
on plurality than on unity as such. Both of these,

for that which they seem to relegate to the second position, namely plurality for

monism, and unity for pluralism.
There are two predominant monistic appr
emerges from the revolutionary theory of moral

oaches: the deontological one tha
s elaborated by Kant and the teleo

logical one, most no
and utilitarianism will be briefly examined, respectively, in Sections 1.2 and 1.3,
will next briefly explore the version of pluralism that seems t0 best fit with individu

alism and liberalism, namely value pluralism as articulated by Isaiah Berlin, an
between unity and plurali

I will assess how it manages to account for the nexus
(Section 1.4). After concluding that neither monism nor value pluralism is the opt
mal alternative, 1 will lay out the case for comprehensive pluralism and emph
size its Hegelian roots and allegiances (Section 1.5). After that, 1 will briefly revi
the distinction between the modern and the post-modern and between homog
neous and heterogeneous polities from the perspective of participants as Oppos
to observers (Section 1.6). T will then underscore the implications of comprehenst

4 The precise relationship between use value and exchange value has remained rather elusive,
Adam Smith shed little light on it (Samuelson 1976: 438). What is important for our purposes, h
ever, is that there would be no impulse to trade in the market in the absence of use value, and
rational unified and systematic market without exchange value.

nt with individualism and with the

however, must adequately account

toriously developed in the theory of utilitarianism. Kant'’s theory
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g;léahsm s c;lnbrace of the good over the right and defend it against critics such as
e err?(as (Habermas 1998a: .405) and Michelman (2000) (Section 1.7). Finally, I
ill seek to demonstrate that, if properly understood in terms of its Hegelian dynzljn-

" ics, comprehensi i ins disti
3 prehensive pluralism remains distinct from, and more suited to contempor

ary needs than, Rawls’s most pluralistic among his philosophical accounts, namely

that concerning an “overlapping ¢ - .. .
(Section 1.9). pping consensus” in his Political Liberalism (Rawls 1993)

1.2. THE KANTIAN REVOLUTION: SEVERING
UNITY FROM PLURALITY

53;1; prot};loses t(; dispel the normative conundrum posed by the confrontation

etween the need for unity and the fact of plurali i

' plurality, by sundering the realm of tl

gghttfrorgl“that of the good, and by granting priority to the former over theolatt;er
ant 196¢). What allows Kant systematically to keep separate the realm meant to

?:1 ;2::3 l;y( Einity fro)m tiat ruled by plurality is the deployment of the categorical
ve (Id.: 53—4), which allows for a counterfactual constructi

. truction of normati

links between self and other above and beyond any clash among a multip]rir(r:liz:y“:)ef

conceptions of the good that migl ise divi
' ght otherwise divide tho i
the same socio-political space. I

Drawing on the distinction between morality (Moralitit) and ethics (Sittlichkeit)

steePed in the p}iilosophies of Kant and Hegel, one may posit “morals” as encom
- passing universally valid rights, duties i !
: ' 1 , and norms of justice that t
conceptions of the good. “Ethics,” i et
\’ , 7 in contrast, refers, under this h
- mores, prudential maxims, and n i 7 i
‘ : , ormative standards of a historicall
community with its own concepti T
o ption of the good.s Furtherm i i
i : : ore, consistent with
, the postulation of the equal autonomy of all indivi
oy A y of all individuals and reli-
= Setl); the rule of reason, Kf'mt proposes universally applicable moral norms that
ire self-imposed. In the Kantian counterfactual construct, every autonomous indi

dual freely assumes the duties flowing from the categorical imperative deduced

o ! ol .
m the axiom that individuals, being free, equal, and autonomous, ought to

;ath otnfa a}rllother as ends-in-themselves and not as means (Kant 1969: 53—4). It

w . . .. : g :

::.s al;; t. ; same in every individual as a moral being that frames the rea]in of
rights and duties and that guarantees unity throughout. At the level of

e definitions of " and “ethics”
L e r(:f l;niloralshand ethics” run somewhat counter to the understanding of these terms
] philosophy. Nevertheless, the definitions in question are particularly useful in the

nt context, not ()llly in terms of i i
i ’ he dlsClISSlOH centering on in t f
’{ ’ 1 . mng or Kant and Hege], bUt ﬂlSO mn terms o



Kantian morals, therefore, individuals, rights, duties, and criteria of justice com-
mensurate with the conception of persons as ends-in-themselves transcend all
competing conceptions of the good and remain, in principle, neutral as between
all of the latter.®

Pursuant to Kant's theory, there is unity at the level of the right and plurality at
that of the good. But given the priority of the right over the good, there ought to be
also a significant measure of unity within the arena reserved for intersubjective deal-
ings regarding the good, to the extent that the right is meant to restrict the bounds
within which pursuit of the good can proceed legitimately. On closer examination,
however, Kant's categorical imperative renders plurality incompatible with morals,
and morals impossible as patently inconsistent with any intersubjective dealings in
which real interests and conflicting conceptions of the good are at play. If the self
must treat all others only as ends-in-themselves, then all market exchanges, employ-
ment relations, professional services, and the like would be immoral because they
require treating the other, at least in part, as means. It would thus make no differ-
ence whether an employment contract were fair or unfair, humane or exploitative,
for both employer and employee must per force relate to one another in some signif-
icant way as means. As Hegel has emphasized, Kant's morals are ultimately purely
formal and empty (Hegel 1952: Para. 135,135A), and that is because to achieve unity,
cach individual must be shorn of all attributes and of all individuality. Accordingly,
Kantian morals reduces self and other to equivalent, and hence interchangeable,
purely abstract egos. And as such, the pursuit of unity in a realm of ends ruled

by universal duties ultimately boils down to solipsistic self-effacement and self-

constraint.”

The conclusion that Kant's theory leads to the radical and revolutionary propos-
ition that morals are both necessary to ground the normatively requisite unity and
impossible in the real world imparts a very important negative lesson for the search
for a normative bridge between unity and plurality. There can be no perfect or
purely transcendent unity. At the same time, morals cannot be derived legitimately
from any single contested conception of the good, or from any particular culturally

grounded vision of ethics.

6 Neutrality-in-principle, does not necessarily entail neutrality-in-fact. This might be for largely trivial
reasons, as in a case in which some of those involved were to pick the categorical imperative as the
overriding principle of their own conception of the good. In that case, we would seem to have, at
most, a semantic quibble. Is the categorical imperative good because it is right? Or is it right because
it looms as equally good for all? In other cases, however, there may be conceptions of the good that
happen to fare better than others when subjected to the regime of rights and duties stemming from
the categorical imperative. In the latter cases, formal impartiality may be preserved, but not substan-

tive neutrality. This issue will be further explored in the course of the following discussion.

7 1t is noteworthy in this connection that Kant himself places pragmatism ahead of morals when it

comes to evaluating law (Kant 1970: 118-19).
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1.2.1. Adapting Kant: The Pure Social Contract Proceduralist Approach

One could remain consistent with the negative lesson deriving from Kant’s the-
ory, and yet remain in the deontological monistic camp, by embracing a proced-
ural conception of morals. Such a procedural approach seems to present important
advantages: It does not set the realm of unity above and beyond that of plurality; it
f:loes not seem to require the ego to shed its interests or conception of the good,; a,nd
it presumably allows for fair substantive results, which would permit (re)integr;lting
morals within the realm of the possible.

The procedural approach in question is that put forth by modern social contract
theory, or more precisely by one of the two principal versions of it, namely pure
social contract theory. The latter, which is to be distinguished from derivative social
contract theory (Rosenfeld 198s: 857), holds in essence that given fair bargaining
conditions, just and legitimate norms and institutions are those that are the product
of a freely entered into, mutually agreed upon, pact among all those who will be
subjected to the norms and institutions in question. In pure social contract theory
it is the contractual procedure and the fact of agreement that bestow normative’
validity. In derivative social contract theory, in contrast, the ultimate source of nor-
mative validity is not contractual, relegating the contractual device to a heuristic
function. Of the four major modemn social contract theorists, Hobbes and Rousseau
are exponents of pure social contract theory, whereas Locke and Kant are advocates
of derivative social contract theory (Id.), For Kant as we have seen, what makes
norms binding is their universality, and hence in his invocation, the social contract
is largely rhetorical. Since every rational person should recognize universal norm;

asvalid and binding, it follows that all rational persons would agree to be bound by

such norms based on the dictates of reason (Gough 1957: 18).
For pure social contract theory, the relevant contract is supposed to operate in

away that is analogous to that in which contracts of exchange do in an economic
‘market pursuant to modern contract law. The paradigmatic legal contract is one of
:;exchange between two individuals, each with different interests and aims who must

nd common ground to advance their respective aims. If they reach a contractual
greement, then the terms of their contract embody their joint will in relation to the
xchange at stake. That joint will differs, however, from the initial respective wills
f the two (then) would-be contractors who set out to bargain for an exchange. A
uyer\wishes to pay the least possible for the good he covets while the seller seeks to
harge as much as possible for it. As a consequence of fair bargaining between the
:j 0, the buyer will end up paying more than initially hoped for but less than what
ould have prompted him to walk away from the transaction; and, the seller will
et less than initially sought, but more than what would have caused her to refuse
ell. In this setting, the contract provides unity and protects plurality, but only in
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a somewhat restricted and redirected manner. Significantly, the unity embodied in
the contract terms is parasitic on there being a plurality of interests among would-be
contractors, and, conversely, the plurality that results from the consummation of the
relevant contractual transaction is reprocessed through the unity embodied in the
relevant contractual terms. . ‘
The social contract under pure social contract theory is supposed to operate analo-
gously, the main differences being that it is a contract among all individuals who
find themselves within the same polity — be it a city-state, a Westphalian nation-state,
a supra-national entity such as the EU, or even an eventual global republic — and
that the subject matter of that contract is norms and institutions rather than goods.
In both cases, the contract device affords procedural means to reconcile unity and
plurality “from within,” and the fact of agreement becomes the source of justice,
legitimacy, and normative validity. Through market contracts, individuals acquire
“as many as possible of the material goods they covet in the pursuit of their concep-
tion of the good under the best possible terms they can bargain for with equally
situated individuals seeking exchanges to further their own conception of the good.
Through the social contract, on the other hand, individuals agree to be bound by
the norms and institutions that would lend support to the pursuit of their concep-
tion of the good as best as possible under the best possible terms they can bargain
for with similarly situated individuals who have a similar design and who are within

the same polity.
There is a crucial dis-analogy between a legally binding contract and one associ-

ated with pure social contract theory insofar as the former involves an actual factual -
agreement among the contractors whereas the latter does not (Rosenfeld 1998a: 294).

Pure social contract theory draws its procedural legitimacy from the making of the
relevant contract, yet that crucial event turns out to be counterfactual. The socia
contractors envisaged by Hobbes do not actually conclude an agreement, but are
imagined to produce one counterfactually given their stark choice between living in
a state of war and finding peace and security in organized civil society (Hobbes 1973
64-5; 1978: 184). Moreover, if that were not problematic enough, there is no equiva-
lent to Adam Smith’s “invisible hand” or to the relationship between use value and
exchange value, which ultimately renders arbitrary what is produced (albeit coun-
terfactually) through deployment of the social contract procedure. For Hobbes, so
great is the fear of the war of all against all that the social contract results in voluntary
submission to an absolute monarch (Hobbes 1978: 189—go). For Rousseau, on the

other hand, the focus is so much centered on self-government that individuals must

greatly limit, if not abandon, their private pursuits to partake in the political imp
mentation of the general will, which he characterizes as the sum of differenc
between all the individual wills, or as the “agreement of all interests” which
produced by opposition to that of each” (Rousseau 1947: 26 & n.2). More general

l:jnce" (Rawls 1971: 11) allows for in
Hy%othehcal con'tractors which particular interests tl;
abermas, for his part, though he embraces Kant’s
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or [his] special psychological propensities” (Id.: 12). Based on this, it is clear that
each contractor is severed from his own interests, but not from interests in general,
as Rawls attributes to each contractor an attitude of prudence and risk averseness in
regard to what remains hidden behind the veil of ignorance. Rawls postulates that
his contractors will embrace the “maximin rule,” according to which each alter-
native will be considered from the standpoint of those who would be the worst off
under it, and the maximin rule will compel the choice of the alternative in which
the worst off are better off than would the worst off be in all other alternatives (Id.:
152-3). Consistent with all this, the contractors are led to settle on the followin.g two
principles of justice. The first principle, which is lexically prior to the second, is that
all should be entitled to equal liberty (Id.: 60). The second principle, known as the
“difference principle,” in turn, postulates that inequalities in wealth and so’ciallstatu.s
are only justified if they improve the lot of the worst off, and if they maintain fair
equality of opportunity regarding access to positions of wealth and power (Id.: 302).

I have extensively examined the shortcomings stemming from Rawls’s contractar-
ian approach elsewhere (Rosenfeld 1991: 233—7; 1998: 126-8). For pre%:e_nt purposes,
I will only focus briefly on three problems that highlight Rawls’s unw1-ttmg sacrlﬁc‘e
of plurality in A Theory of Justice in his efforts to safeguard Kantian unity by fitting it
within a contractarian framework. First, by putting on the veil of ignorance, Rawls’s
hypothetical contractors are reduced to abstract egos that are completely uprooted
from any social, cultural, or ideological setting. The only thing they.know aboult
diversity or plurality is that it exists, but they do not know in what it consists, or how it
would affect them. From this standpoint, there seems to be no significant difference
between Rawls’s and Kant’s conceptions of the abstract ego.

Second, there is an important difference in how Rawls and Kant arrive at unity
and universality, and that difference creates serious additional problems for Rawls.
Unlike Kant, who casts unity as transcendent and otherworldly, Rawls is intf:nt .on
situating unity within the bounds of the immanent world in which intersubjective

dealings actually take place. Rawls does this by taking actual ind.ividuals‘and peel-
ing off layer by layer what makes them different from others until he arrives at the
abstract egos behind the veil of ignorance that are ready to agree on commonly ‘,.
shared principles of justice for their polity. The process of abstraction mvolve'd, how-

ever, is not neutral and it ends up favoring certain perspectives and certain con-
ceptions of the good over others. Is the abstract ego that emerges at the en.d of Fhe
process of abstraction a man or a woman? Even assuming that one could imagine
an individual without any sex identity whatsoever, there are gender-bas.ed differ-
ences that may not be transcended, forcing a choice, albeit an unconscious one,
between a masculinist or feminist perspective. Some feminists have claimed that he
social contract itself is full of bias as it establishes a “fraternal patriarchy” through
which men rule over women (Pateman 1988: 2, 108). But even if one believes that
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Rawlsian contractarianism in itself is not gender biased, the hypothetical contrac-
tors on which it relies cannot be genderless. And that means that the relevant pro-
cess of abstraction cannot avoid preferring one gender-based perspective over others
while projecting an image of gender-based neutrality. Moreover, the same goes for
race, ethnicity, religion, culture and ideology to the extent that these raise identity-
based issues.®

Finally, the third problem stems from Rawls’s reliance on the maximin rule, which
far from being neutral introduces two key biases that several actual, as opposed to
hypothetical, social contractors would object to. First, risk averseness is hardly uni-
versally shared and many would-be contractors could well have conceptions of the
good or plans of life according to which taking greater risks to achieve loftier aims
would be normatively compelling. These normative perspectives would be excluded
ex ante from the search for principles of justice. Second, maximin works in contexts
in which quantification is relevant, but not in most others. Maximin is thus geared
to social and economic policy as the difference principle attests. But what about
would-be contractors for whom economic justice is of relatively minor concern as
they focus above all on non-quantifiable concerns? For example, an individual who
believes that the sanctity of life is absolute and that life begins at conception may
well consider equal respect for all life as the paramount moral duty and the most
important requirement of justice. For such an individual maximin is of little use, for
even if as a prudential matter she would prefer a polity with fewer abortions over one
with more, she could not agree to any principle of justice that would condone even
one abortion as morally defensible.

It may be objected that an anti-abortion absolutist would not have concerns with
Rawls’s second principle of justice, but rather with the interpretation of equal liberty
under his first principle. Even if this objection were valid, it would remain problem-
atic for Rawls, by underscoring fundamental difficulties with his first principle of just-
ice. Either equal liberty means the same for all, including those who hold abortion
rights to be an essential component of women’s equality and the anti-abortionists, or
it may be open to so many different interpretations as to defy any meaningful agree-
ment. In the former case, plurality would have to be suppressed; in the latter, unity
dissipated. Finally, even if the links between maximin and the difference principle
were considered plausible beyond the socio-economic sphere, it seems much more
ill adapted to the needs and designs of those who place identity politics issues far
above socio-economic well-being. Accordingly, at the very least, maximin and the

% For example, ideally race-based differences ought not factor in the determination of principles of

justice, and one can imagine an abstract ego without any determinate skin pigmentation. But in a
country like the United States with slavery and massive racial injustice in its past, is not ignoring dif-
 ferent perspectives relating to racism and racial politics more likely to lead to injustice than properly
factoring them in? For a more extended discussion of this point, see Rosenfeld 1991: 236-8.
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difference principle fail the test of neutrality with respect to competing conceptions
of the good, by blending much better with some of them than with others.

1.2.3. Habermas’s Dialogical Kantian Proceduralism

In the last analysis, Rawlss contractarian proceduralism is purely derivative, and
his principles of justice the product of a monological rather than a dialogical pro-
cess. This conclusion is consistent with Habermas's assessment of Rawls’s theory
(Habermas 199o: 66). Habermas proposes to overcome both Kant's and Rawls’s
monological approaches and to allow all interests full access in the determination
of valid moral and legal norms.? Kant's and Rawls’s approaches are monological
because the abstract egos they postulate as being all identical and interchangeable,
any one of them is fully equipped to discover universal morality or fair principles of
justice. Habermas overcomes this suppression ofplurality by allowing every interest
as is to be brought to the table without any filter or censorship (1d.: 122). Moreover,
Habermas replaces contractarian proceduralism with discursive proceduralism.

Everyone concerned can bring his or her full interests, aspirations, and concerns

to bear in a counterfactual dialogue under ideal-speec
every participant an equal opportunity to be heard, with

soned consensus. In the case of determining legal validity, Habermas postulates a
that would qualify at
nd rights

dialogue among strangers resulting in the adoption of norms
once as self-imposed and universalizable, thus reconciling democracy a

(Habermas 1996: 459—60).

[ have extensively examined elsewhere Habermas'’s discourse theory of morals and
viously mentioned prob-

Jaw, noted its successes in overcoming certain of the pre

lems with the theories of Kant and Rawls, and assessed its key shortcomings in its
endeavors to reconcile unity and plurality (Rosenfeld 1998: ch. 5). Moreover, 1 will

further address some of these issues in my discussion of Habermas’s analysis of the
moment, therefore, T will

that laws be justified
g that those who are subjected to a law would have voted.
for its adoption, providing only that they adhere to a fair and principled approach to.

challenges posed by global terrorism in Chapter 9. For the
Jimit myself to two brief observations. First, the requirement

as self-imposed — meanin

all intersubjective matters — does seem fit to fully accommodate pluralism-in-fa
The problem, however, is that whether all those subjected to a law would agree
consider it as self-imposed is, at best, purely contingent and depen
competing conceptions of the good at play, and, at worse, simp
Absolute opponents of abortion and those who consider a right t

9 For Habermas’s own account of the principal differences betwe
validity and Kant's moral theory, see Habermas 1990: 195, 203~4-

h conditions, which provides
a view to achieving a rea-

dent on the actual

en his discourse theory of normativ
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could th j
- ;1856 :Z\l/)e]re jirgi Otlj]:t any law on the subject should be deemed self-imposed
Second, the dialogical process geared to universalization cannot ultimatel
stan('l the test of neutrality among all relevant conceptions of the good. Thus rjeet g
physical conceptions of the good, including religious ones, would éffecti\;el lj_
excluded from the dialogue even if formally welcome to partiz:ipate. This is beczuse
Haberma.s’.s conception of universalizability, as he readily acknowledges, ent 'le
acceptability of arguments that appeal to reason, but not those that a i:d,to f: f]tlhs
Furthermore, Habermas’s dialogical proceduralism seems biased e\i}; as anri1 e
§on-§1etaphysical conceptions of the good. For example, the proceduralism in s
hon' is strongly oriented toward rights and justice, which are contested b e
ferr;mlst‘s‘ts;ls b]eing m]ale—oriented concerns that tend to drown their own aspithiSoOrIr;(e)
replace “the hierarchy of rights wi i ips”
o e (Gmigaz 1982%{ St;)zlth a web of relationships” based above all on care
: In the end, none of the deontological or proceduralist theories discussed carl
ier successfully manage to properly reconcile unity and plurality. Kant’s categoricai.

imperative is certainly neutral, but it defies all practical implementation. Hobbesi

contractarian proceduralism certainly includes all plurality ex ante blllt rodu o
outcomes that are arbitrary and contingent. Rawls and Habermas, on tlljle tllies
hand, although to different extents, both exclude significant amou;]ts of lu(r)allier
and rely on procedures that yield rights and criteria of justice that fail ex arll)te t bty
neutral among all relevant competing conceptions of the good. o

1.3. TELEOLOGICAL MONISM: THE UTILITARIAN ALTERNATIVE

: T?]eological or consequentialist normative theory need not be monistic a
will .becorne clear from the account of comprehensive pluralism provided n
Section 1.7, but it does offer a monistic alternative to deonto]ogicalptheor thni
does not present the kinds of problems for the accommodation of plurality th);t t}f1
latter does. Teleological theories determine normative validity in terms of the ¢ .
sequences of actions, and monistic ones, in terms of their impact on advancingotr)l;

alizing a universally applicable common conception of the good. Teleological
neory does not place a wedge between the realm of rights and that of the good

‘and is thus poised to avoid the kind of suppression and distortion of plurality that

ontological theory is bound to provoke. Teleological theory places the good

ove the right, and monistic teleologi i i
, gical theory, a single integrated i
e good above all else. ’ RS

I 4 more detalled account Of the fel d P
X ninist case ainst Habermas’s IOCCd‘l all R
g ralism, see ()SCHfC]d
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The most prominent monistic teleological normative theory consistent with mod-
ern individualism and the project of the Enlightenment is utilitarianism. Its most
prominent classical exponents, Jeremy Bentham and John Stuart Mill, postulate
pursuit of the greatest happiness of the greatest possible number of persons as the
good and as the normative criterion for the evaluation of the consequences of all
actions (Bentham 1970; Mill 1962). In other words, an action is good if it results in a
net increase in happiness. Although utilitarianism is focused on the common good
of humanity as a whole, it by no means loses sight of the individual. For utilitarian-
ism, the common good is not a whole greater than the sum of its parts, but rather a
mere aggregate of individual interests. As Mill states, “Each person’s happiness is a

good to that person, and the general happiness, therefore a good to the aggregate of

all persons” (Mill 1962: 288—9). Similarly, Bentham emphasizes that it is “vain to talk
of the interests of community, without understanding what is the interest of the indi-
vidual” (Bentham 1970 12). Moreover, both Betitham and Mill consider individuals
to be fundamentally selfish (Pitkin 1967: 201-2).

As long as individuals know what would make them happy, and as long as one

can count on a common denominator permitting to measure and compare amounts .
of happiness, utilitarianism would appear to foster both unity and plurality in a way .

that neither distorts nor suppresses them. Every individual’s conception and meas-

ure of her own happiness is supposed to be taken as is, without filter, distortion, or

suppression. Furthermore, individual happiness and the common good are presurm-

ably aligned so long as increases in an individual’s happiness are not outweighed
by a net decrease in the aggregate happiness of all other individuals. If an action
or policy were to increase the happiness of everyone, then there would be a perfect
harmony between unity and plurality. On the other hand, if the increase in one’s.

happiness resulted in a net decrease in aggregate happiness, then the individual

interests would appear at odds with the common good," but utilitarianism would
still seem to provide the best possible blending of unity and plurality consistent with,

equal liberty for all individual happiness seckers. Finally, utilitarianism’s concer
for individuals to the exclusion of groups as such need not pose serious problems s
long as individuals remain free to pursue greater happiness through the formation
groups and through participation in them with other like-minded individuals.
For all its apparent virtues in the context of reconciling unity and plurality, utilita
janism has long been under fierce attack for failing to account for differences amo
persons (Rawls 1971: 27). As one critic puts it, the main concern of utilitarianism
“to aggregate experiences of satisfaction or utility, no matter whose experiences th

v This may not be the case if the focus is on the individual’s long-term or overall interests as oppos
to her immediate ones. Indeed, it seems quite plausible that in the long run, the utilitarian comm
good will protect the individual who loses in happiness in the short run, by insuring against drama
decreases in individual happiness due to the preferences or actions of others.

2

are: thus it is committed to ‘atomism’ applied to the individual person and need be
no ‘respecter of person’ in its computation of utilities and disutilities” (Lukes 1973:
48). In other words, utilitarianism emphasizes unmediated feelings of happiness
and unhappiness, pleasure and pain, and discrete units of utility and disutility, with-
out regard for the individuality of each person and of her concern for her identity

- as a meaning endowed and endowing being with genuine normative concerns. If

Kantian deontology yields a completely detached abstract ego, utilitarian conse-
quentialism disaggregates all plurality into raw interests and feelings unconnected
to their owner’s sense of herself as a purposive unified self. Ironically, therefore,
by tackling plurality-in-fact in its most immediate and spontaneous manifestations,
utilitarianism ends up obliterating all genuine diversity as that requires the self to
possess the means to perceive herself as being distinct from her raw feelings and
desires as much as being different from the other.

Even if one objects to the preceding criticism of utilitarianism for lacking respect
for individual personhood as being overly harsh, it is difficult to escape the conclu-
sion that utilitarianism cannot satisfactorily account for the requisite nexus between
unity and plurality. For example, it seems most unlikely that one could come up
with appropriate means to quantify and measure pleasure and pain, happiness

and unhappiness, and utility and disutility.* Can one devise units of pain or pleas-
ure? Are these to be subjective or objective? And even if one could, should pain

caused by jealousy and envy be allowed to offset the pleasure caused by reward for
“hard work?

In the end, neither the monistic deontological approach nor its teleological coun-

terpart can satisfactorily reconcile unity and plurality. The time has now come to

inquire whether, and how, pluralism might provide a better alternative. There are
ifferent conceptions of pluralism, but what distinguishes them all is that they start
om the many rather than from the one.

1.4. THE ALLURE AND LIMITATIONS OF VALUE PLURALISM

'or Isaiah Berlin, monism is both unpersuasive, as it defies experience, and dan-
rous, as it has been invoked throughout history to subjugate large numbers of
ersons in the name of a purportedly all encompassing single overarching ideal,
ncluding nationalism, fascism, and Marxism (Berlin 1997: 20-48). From an empir-
| standpoint, according to Berlin, human beings are guided in their intersub-
ve relationships by a plurality of values that can be neither logically ranked

ﬁl“i.ty" and “disutility” may be quantifiable and comparable if understood in terms of “efficiency”

inefficiency” as would be “maximizing utilities” if it were understood in terms of “maximizing
alth.” But these terms are not necessarily equivalent. Maximizing wealth may not lead to maximiz-
pleasure or happiness and vice versa (Rosenfeld 1998: 166 n. 33). 7
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into relativism. Berlin assets that “there is a world of objective values” by which he
means “those ends that men pursue for their own sakes, to which other things are
means” (Berlin 2002: 11). There are, therefore, according to Berlin, many differ-
ent forms of life, ends, moral principles, and values associated with these, “but not
infinitely many” (Id.).

Berlin’s assertion that there are but a limited number of objective values raises
a key question: by what criterion can we determine whether a value that we hold
dear, and that we recognize is in competition with others, is actually an objective
one? The answer to this question should reveal what binds Berlin’s value pluralism
together and whether, from the standpoint of deep level theory, Berlin is ultimately
a pluralist. If the criterion in question is coherent and consistent, then it would
endow Berlin’s value pluralism with the unity it needs to ensure its remaining distin-

- guishable from relativism. Moreover, depending on the criterion involved, it should
be possible to determine whether or not Berlin is, in the last analysis, a deep level
theory pluralist.
- Before looking further into Berlin’s own views relating to the question posed earl-
der, it should be stressed that there would be nothing inconsistent or contradictory
with being a deep level theory monist while at the same time embracing Berlin’s
wvalue pluralism from the standpoint of middle level theory. Thus, for example, a lib-
‘eral committed to individualism, equal liberty for all, and adherence to the rule of
-reason would be ultimately be monistic at the deepest level, and would, for all essen-
tial purposes, agree at that level with Kant, Rawls, and John Stuart Mill. Unlike the

atter who are monistic all the way up and all the way down — though they may leave
oom for limited pluralism that remains cabined within their monistic approach, as

n the case in which a plurality of conceptions of the good is deemed legitimate so
ong as it remains consistent with the priority of the right over the good — the value

luralist in our example is not monistic all the way through. Whereas libertarian
iberalism primes liberty over equality and egalitarian liberalism posits equality as

or to liberty, value pluralist liberalism prizes both liberty and equality, but seeks
ther to place them in a hierarchy nor to reconcile their demands in the realm
normative interaction. By the same token, however, value pluralist liberalism
equivocally rejects slavery or a widespread ban on religious expression. Berlin
nself is not all that clear about his criterion for discerning objective values or
out his deep level commitments. He does unambiguously embrace liberalism
47-8), and his preference for negative liberty over positive liberty (Berlin 1970:
s in line with commitment to liberal individualism and Wi‘ti’l rejection of deep
alternatives such as Rousseauian republicanism or Marxist class-based liber-
Be that as it may, from the standpoint of the potential of placing plurality

unity, it is Berlin’s illustrative excursions into intellectual history that loom as
romising.
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Modern monism is rooted in the Enlightenment, and, as it emerges in Berlin's
account, it displays distinct Janus-face-like characteristics. The monism in question
is above all the product of the eighteenth-century French Philosophes who were
convinced that through use of a methodology akin to that of Newtonian physics,
which had brought rational order and unity to nature, one could achieve similar
results in the realms of morals and politics (Berlin 2001: 1). The Philosophes replaced
Christian revelation with reason and projected that the deployment of the latter

“would sweep away irrational and oppressive legal systems and economic policies ...
would rescue men from political and moral injustice and misery and set them on
the path of wisdom, happiness and virtue” (Id.: 2).

In his explorations into the history of ideas following the revolutionary conception
of normative theory launched by the Philosophes, Berlin concentrates on, and sides
with, critics of the Irench Enlightenment who reject the analogy between the unity
of the realm of nature and that of morals (Id; Berlin 2000). Prominent among these,
in Berlins account, is Vico, an eighteenth-century Italian thinker, who accepted
the new scientific approach as applied to nature, but rejected its appropriateness for
application to human interaction (Berlin 2000: 41-2). In Berlin’s words, according
to Vico,

we judge human activity in terms of purposes, motives, acts of will, decisions,
doubts, hesitations, thoughts, hopes, fears, desires, and so forth; these are among
the ways in which we distinguish human beings from the rest of nature. (Id.: 42)

Moreover, for Vico, human nature is not fixed, but evolves through history and
accordingly the law, morals, and politics of one epoch are not likely to be suitable
for another (Id.: 106—7).

By conceiving human nature and natural law as uniform and unchanging, the
Enlightenment moralists paved the way for an oppressive monism bound to frustrate
the rich and manifold potential for human self-expression and flourishing. When
Berlin focuses on the contrast between this kind of Enlightenment monism and
pluralists such as Vico, it is clear where his sympathies lie. Berlin is too subtle and
nuanced an historian of ideas, however, not to also note that Enlightenment monism
was engaged in a historical battle with other monisms as well as with pluralism. One
of these battles is retrospective and is, as already noted, against Christian revelation;
the other is prospective against one of the main currents of anti-Enlightenment
ideology grounded in excessive expressions of romanticism, and leading to, among
others, xenophobic nationalism and fascism (Berlin 2001: 17-24).

In his recounting of both these struggles against other forms of monism, Berlin’s
sympathies emerge as clearly aligned on the side of Enlightenment rationalism, and
hence the French Enlightenment’s Janus-face characteristic in Berlin’s narrative.
Though monistic, the Enlightenment approach is obviously preferable to the kind
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of religious authoritarianism that it fought to replace, and to the dangerous irratio-

_ nalist ideologies that were spread in reaction to it. At the same time, Enlightenment
- monism in morals looms as patently inferior to value pluralism grounded in reason

and objectivity.

How might one reconcile unity and plurality in connection with Berlin’s value
pluralism as situated in the historical context briefly evoked previously? Perhaps, the
best clue to what might qualify as a correct answer to this question is to be found in

the views of Montesquieu as sympathetically summarized by Berlin (Id.: 130-61).

Montesquieu’s case is particularly telling because he was a contemporary of Voltaire
and of the Encyclopedists, and because he was like the latter committed to the rule
of reason, yet contrary to the spirit of the French Enlightenment, he believed that
societies differ not only in relation to means but also to the ends that they each set to
pursue. As a consequence, for Montesquieu, laws should be adapted to the particular
social, economic, political, and ideological conditions that prevail in the actual polity
for which they are meant. Just as the clothing suited for a cold climate is not fit fora
warm one, the laws tailored for a country with certain physical conditions and mores
would be unsuited for another country with very different characteristics and mores.

One might think that Montesquieu is at bottom a moral relativist, but Berlin
assures us that he is not, that he is instead a pluralist (Id.: 143, 157). On the one
hand, Montesquieu believes that law should be relative to the particular mores of
the society concerned; on the other hand, he conceives justice, as Berlin puts it, to
be “a transcendent eternal standard” (Id.: 155). Berlin goes on to observe that

- There is a kind of continuous dialectic in all Montesquieu’s writings between abso-
lute values which seem to correspond to the permanent interests of men as such,
and those which depend upon time and place in a concrete situation (Id.: 157)

which lead him to conclude that the contradiction inherent in Montesquieu’s views
remains unresolved (Id.).

From the standpoint of the relationship between unity and plurality, there seem
to be two possible different implications that could be drawn from Montesquieu’s
theory. The first is that there is an inconsistency within the normative universe
as conceived by Montesquieu much like the one noted earlier in the context of
the dichotomy between Adam Smith’s prescriptions for the morals of the mar-
ket and those for morals outside the market. The second possible implication is
that Montesquieu is, contrary to Berlin’s assertion (Id.), ultimately, at the deepest
level, a monist. At the level of legitimate laws for a particular polity, pluralism is
called for; in relation to whether these laws are just, however, there is only one
universal standard.

-8 See supra, at 26.
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[ think the second alternative is much more convincing in the case of Monte'sqmeu
and also in that of Berlin himself. Otherwise, neither of the tvx'/o cguld avi)}d inf-
ing up as a deep level relativist or as someone whg purely arblgranly tsc;.'ts ellm\l] :\u(;
the scope of legitimate value pluralism. If 1 am right, at the eepest ev 1;1 e
pluralists are still monists though they be monists that are more ope;n (1)7 :msm .
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ingly unavoidable fall Into hat th
Z\(;ilrccl(:gz;h;tszﬁz;ﬁl?res, as T will argue in what follows, recasting the relationship

between unity and plurality in terms of an ongoing dialectic.

The allure of pluralism in terms of pursuit of the good is essentially threefold: It
promotes enrichment of the self, a superior normative aesthetics, and the greatest
possible mutual accommodation among proponents of different perspectives and
conceptions of the good. These three goods, moreover, are complementary and
mutually reinforcing. I have already argued at length elsewhere about the superior-
ity of comprehensive pluralism for purposes of fostering mutual accommodation
~ (Rosenfeld 1998: 213-24). Suffice it here, therefore, to return briefly to the core of
the argument. Comprehensive pluralism considers all perspectives and conceptions
of the good on their own terms and commands that empathy be deployed toward
each of these to approximate as much as possible an understanding and appreciation
of each of the contending perspectives from the “internal point of view” of its pro-
ponents. This allows comprehensive pluralism to grasp the uniqueness of the other
and of the differences that make it other than the self far better than any of the mon-
istic theories previously discussed. Indeed, as we have seen, Kant and Rawls treat
persons as having perspectives but separate them from their particular perspectives
in the course of devising moral norms and principles of justice for them. Habermas,
on the other had, accounts for some perspectives but excludes others ex ante, while
utilitarianism largely suppresses or ignores actual perspectives by accounting for
feelings with scarce concerns for the identity of their owners. Furthermore, because
of its greater openness and sensitivity to different perspectives, comprehensive plur-’
alism clearly seems better suited than its rivals to furnish preferable normative stan-
dards to polities that are pluralistic-in-fact.

The remaining two goods identified, self-enrichment and the aesthetic of the
rmative, are the ones that most strongly lend support to the conviction that
mprehensive pluralism should extend to all polities, not just those that are plural-
ic-infact. As will be discussed shortly, Hegel has emphatically underscored, in his
mous account of the struggle for recognition between the lord and the bondsman
egel 1977: paras. 178—90), that the self can only be defined in terms of the other,
, in other words, that selfhood only makes sense in relation to, and, as set against,
e other. At the most abstract level, the Hegelian self cannot conceive itself as such
fore it realizes that the other is also a self, but that it itself is a self that is other than
ther. That means that the self defines itself not only in terms of differences from,

also of similarities to, the other. Moving beyond the image of the atomistic indi-
dual portrayed in certain liberal visions, in Hegel’s account, the concrete individual

mes who she is as a distinct self, by processing the rich diversity she encounters

ealing with other selves — beginning with the imprint made by her family and

ediate community in childhood - in order to incorporate, modify, and adapt

e of this diversity and to differentiate and distance herself from the remainder

rder to fashion her own self-identity. Also, this process of self-identification is a

amic and continuous one, starting in childhood and evolving throughout life.
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selfhood and otherness entail a minimum of difference and of plurality. A.cc.ordng
even in the most homogeneous of polities, with no toleratl?n for devwll'tlon »
official ideology and policy, there is bound to be some potential for pll.ura. 1sr11l :
all individual perspectives would be exactly the same, and as ﬂxe po 1tz/i rlrtlleq
could not be hermetically sealed from any change of perspective over ;
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This conception of the formation and evolution of self-identity is equally gpppc—
able to individual persons and to all purposive collective units capable of projecting
a self-identity, such as nations, religions, cultures, ideologies, non-gov'ernment.al
organizations, transnational groupings including the likes of human rights activ-

ists and environmentalists. Moreover, individual identities are inextricably tied -

to group identities. Groups just like other individuals offer poles of identifica-
tion and of differentiation while providing another layer and dimension of self-

identification. The “I” cannot subsist in isolation and must thus be integrated into -

one “we” or several of them. The “I” does not thereby fully merge into the j‘we’
but commits her allegiance to it while remaining to some degree differentiated

from it. One can, for example, identify with one’s nation and fully merge into the
national “we” when the nation is threatened in war. At some other time, however,

. . . . ' dividual
without forswearing one’s national allegiance, one can, as a matter of individu

conscience, object to national policy and even oppose itgvith the hope of eventu-

ally prompting a change.

,/y\tp presint,gself—ider%tities tend to be complex, varied, an.d plLlrzq. Think, for
instance, of a German woman who is a Catholic and a feminist. She is German as
opposed to French or Italian, but with the French and the Itahan., and as .contrasted
to Americans and Chinese, she is a citizen of the FEuropean Union and is afforded

protection under the ECHR. She is a Catholic as opposed to a Prote'stant, the other
dominant religion in Germany, and as opposed to a Jew or a .MLlSllITl YV}.]O belo'ng
to minority religions within her country. She is also a committed feminist, which
sets her apart from those who embrace ideologies that incorporate or condone male

dominance.

Although the woman in question has all these group allegiances, she is herself
more than the sum of these (and of the many other allegiances that any flesh and
blood person is bound to have), if for no other reason that she processes and cor-
bines these in her own unique way. Furthermore, these group allegiances combine
and interrelate in dynamic ways, sometimes being in relative harmony, and some-
times in downright tension. Thus, this woman may strongly feel Gerrr}all as oppqsed
to French in the context of a dispute between the two nations regarding EU pollcy;’
On another occasion, she may feel above all European, as she asserts that E'uropeans;
are morally and constitutionally superior to Americans for havnllg abohshefl The;
death penalty whereas the latter have not. In another fa.cet of her life, her femlmsrfl.
may come in conflict with her commitment to Catholicism because of the Church’s

stance against women priests. In short, this woman has a pl}lrality of evolv%ng, 1f1te
acting, and shifting allegiances to different “we” groups Wltb whom sl‘ie identifie
Her own sense of self depends on how she manages, negotiates, and integrates
the group affiliations in play. And that entails not only finding harmony among
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plurality of group affiliations but also learning to live with, and making room within

one’s self-identity for, a fair amount of dissonance, as for example, feminism and the

Catholic Church’s policy seem at present impossible fully to reconcile.

" Consistent with these observations, the claim that a pluralist vision leads to self-
~enrichment boils down to the following. Because self-identify is constructed and
~adjusted throughout one’s lifetime; and since it inescapably involves reprocess-
ing and incorporating elements originating in the other; a pluralist openness and

endeavor to empathize with what is cast as worthy from the other’s perspective allows
for greater choice, enhanced options, and better opportunities for orchestrating a
more satisfactory and more rewarding path to self-realization and selffulfillment.
Anti-pluralistic stances militate against those self-enriching potentials whereas non-
pluralistic ones are only likely to open avenues to partial fulfillment.

The pluralist aesthetic of the normative stands as a corollary to pluralist self-
enrichment. The individual benefits from the availability of a plurality of sources
 from which she can draw for purposes of constructing her self-identity, and humanity
s enriched by the spread of a large panoply of diverse conceptions of the good. Just
as the arts seem bound to be benefited by the coexistence of a multiplicity of varied
aesthetic approaches and styles, so too the normative universe would appear to gain
from the development of manifold diverse conceptions of the good. Thus, different
religions and different secular ideologies can each in its own way contribute to map-
ping out multiple constructive paths to intersubjective cooperation and individual
self-realization. Some religions may emphasize the importance of charity; others,
that of self-reliance; some may encourage our hopes; others quell our fears; some
religions may provide comfort by evoking the beauties of an afterlife; others may
insist that the good must be sought exclusively on this earth, and so on. Similarly,
cular ideologies may offer worthy alternatives for doing good to others and to our-
Ives with an urgency and sobriety that may not equally motivate some of those who
feel comfortable entrusting their fate to a divine or transcendent presence.

Itbears emphasizing that the pluralistic aesthetic of the normative is not meant to
undermine anyone’s commitment to his own conception of the good or belief in the
truth of his religion or secular outlook. It is not the aim of the pluralistic aesthetic to
lativize everyone’s convictions and propagate self-doubt, but to encourage recast-

1 the differences that separate the others from the self in ways that promote better
understanding and mutual accommodation, Instead of treating those who adhere to
igions other than mine as enemies of the truth, the aesthetic approach counsels

require me to give up my truth or
truth as being equivalent to mine; it only requires that I accept that
n if they are in error, they are still secking the truth in good faith rather than
denigrating it as its enemies.

accept “their”
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-~ of the self, even if totally non-belligerent, impinges on any other with whom the
self interacts and vice versa. Accordingly, the norms that comprehensive pluralism
deploys to foster the requisite reciprocal equilibrium between self and other must be
“systematically applied to all intersubjective dealings.

Comprehensive pluralism is pluralist all the way down inasmuch as it requires
that prima facie and ex ante there be equal room around the table for all concep-
tions of the good embraced by one person or more within the relevant polity — and
for some matters, such as adherence to universal human rights standards, the rele-
- I'tried to capture comprehensive pluralism’s concurrent process of inclusion all
‘the way down and of constraint all the way up in terms of a dialectic comprised
of two different logical moments. The first, or negative, one calls for equalization
~of all conceptions of the good. Historically, in all typical polities, certain actual
conceptions of the good are institutionally, traditionally, or culturally given prefer-
-ence over others. In its negative moment, comprehensive pluralism counterfactu-
lly levels all hierarchy and places all the conceptions of the good on the same
footing. In its second, or positive, moment, in contrast, comprehensive pluralism
imposes its normative constraints on all (now) equalized conceptions of the good to
im at the requisite reciprocal equilibrium, which could well result in exclusion of
ome conceptions, partial inclusion of others, and nearly full inclusion of yet others.
Moreover, the criterion for inclusion is compatibility, as opposed to consistency with
the constraints emanating from comprehensive pluralism, — the norms associated
with all competing conceptions of the good being referred to as “first-order norms,”
and those identified with comprehensive pluralism as “second-order norms.”

There is but little question that taken separately, the negative moment of the
receding dialectic appears to veer toward relativism, whereas the positive moment
eems strongly to tend toward monism. Consistent with this, critics such as
Michelman have suggested that, in the end, comprehensive pluralism either results
n monism or in relativism (Michelman 2000: 1962—70). In order to be in a better
osition to counter these criticisms, it is necessary to clarify the sense in which com-
rehensive pluralism and the dialectic between the negative and positive moments
hat it launches are the product of a Hegelian vision and approach. Indeed, such
clarification is crucial, particularly in view of how discredited some of Hegel’s
deas have become, and how even some of his most sympathetic exponents, such
s Charles Taylor, have concluded that his grandiose synthesis has become obsolete
aylor 1975: 537-8).%

Whereas Hegel's idea of inexorable historical progress culminating in the tri-
imph of Absolute Spirit can be readily discarded, his insight that every generation
embedded in a concrete historical setting confronting particular conflicts and
ntradictions seems as valid today as it ever was. So is his dialectical approach,

vant polity is the world at large. Put in another way, ex ante all conceptions of the
good should be accepted on their own terms as their proponents conceive them
from their own internal viewpoint.

It may be reasonably objected that giving a place at the same table to a concep-
tion of the good centered on pacifism and helping the needy and to Nazism and
proponents of global terrorism, even if only for a brief moment, is both absurd and
dangerous. From the standpoint of comprehensive pluralism, however, all perspec-
tives should be given an opportunity to be heard, and everyone should be afforded
a view of every perspective, even the most frightful ones, “from the inside.” In part,
this is justified because most conceptions of the good, i@cluding some of the most
monstrous ones, may in part address legitimate needs and aspirations — and may
even provide certain ways for dealing with these that may be in themselves widely
acceptable — even if for the most part, they set to propagate unspeakable evils. In
part also, giving an opportunity to be heard to the most pernicious conceptions of
the good should make it possible to better understand them so as a to combat them
more efficiently and to provide viable alternatives means for addressing the genuine
needs and aspirations that may have been highjacked and forcibly led into com--
pletely unacceptable directions. '

Comprehensive pluralism is at the same time pluralistic all the way up. It seeks to
maximize peaceful coexistence among the greatest possible number of conceptions
of the good while maintaining a reciprocal equilibrium between self and other..
Where that reciprocal equilibrium may be struck depends on the particular self and
other involved, and on their actual respective conceptions of the good. Thus, fo
example, if the conception of the good of the other requires destruction of the self,
then pluralism calls for the requisite equilibrium to be pursued thorough restrain
of the other. That restraint, moreover, would have to extend all the way up. In othe
words, the search for a reciprocal equilibrium must extend to all arenas of intersu
jective interaction, and it unleashes an unending continuous search as every pursu

1 This raises a difficult question regarding what should count as a genuine conception of the goo
Is the mere assertion by a thief that his stealing constitutes the good for him sufficient to cast th
position as a conception of good? The answer would seem to be in the negative in as much as th
assertion in question sounds more like an excuse, a whim, or an act of defiance than a principled
expression of one’s normative vision and values. Thus, though some line drawing problems may b
inevitable, there secem to be workable criteria available for deciding what should count as a concej
tion of the good. Accordingly, mere rationalization for being a thief would not count, but Nazism an
Stalinism, as monstrous, abhorrent and pernicious as they have proven to be, would.

Most notably, as Taylor observes, the complete overlap of reason and reality in Absolute Spirit — the
owning culmination of Hegel’s system — seems highly implausible today. Taylor 1975: 547, 551. But
e Zizek 1989: 6 (“[F]ar from being a story of [the] progressive overcoming [of antagonism], dialectics
for Hegel a systematic notation of the failure of all such attemnpts”).
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which essentially secks to resolve contradictions through recon.ciliahon of .the {)art
with the whole — with the part only becoming understandgble in terms of its p acle
within the whole, and, conversely, the whole only susce.ptlblé to bemg a(;lequatt;: y
grasped in terms of the full panoply of determinate l’€1at.10r1‘ShlpS that ~bm hfo}gle 1_er
its various constituent parts. 6 As applied to the intersubjective arena in vxlz ich re z;
tionships center around law, ethics, and politics, moreover, the dialectical approac

isti iti i i 5 to over-
focuses on various antagonistic positions considered as partial and seeks ‘

come existing conflicts and contradictions. The dialectic.al approach :ilcc];)lmplvlzl::ﬁ
this by mediating between the various par-tlal perspectives andba sultad'eti(;l a
perspective meant to transcend all its partlal CT)unterparts,' not by n‘epu 151h g o
latter, but rather by recasting each perspective in terms of its more comp;e Zns )
outlook, and then incorporating them into an integrated and cohesive whole. As wi

. . (i
be more fully discussed later, each of these partial perspectives figures as one faceto

a2 multifaceted theoretical construct. %

In Hegel’s view, the dialectical process of incorporating parts into a whole that

transcends them implies both a cancellation and a preservation of the parts involved.
Hegel refers to this process as Aufhebung. In his own words:

What transcends (Aufheben) itself does not thereby become [n]otfll)mg..}; Ithls
retains the determinateness whence it started. To transcend (Auﬂwk en) ass ey
double meaning, that it signifies to keep or to preserve.and also to1 make .to cezdi;c
finish. ... Thus, what is transcended is also preserved; it has only lost its immediacy
and is not on that account annihilated. (Hegel 1999: 119-20)

In the context of Hegel's system, the unfolding of the d.ialectic' res(tillts }1}nla ptroir::;
sion not only from part to whole but also from lelss dlffefentlaté 1w %e.s 0 b
more differentiated wholes, culminating in a fully differentiated w.ho e.f t }:15 p(r;)lﬂict
is made possible because the whole that results from the resolution of the ¢ ‘

i i ict, which erupts upon reac
among its parts becomes itself a part in the new conflict, w pts up

ing the next higher stage of the dialectic. This process is then re.peated'untci]l t}}lle lcu}s
mination of the dialectic at the end of history, when the fully differentiated whole

to become completely intelligible. . EEs
Comprehensive pluralism, however, makes no assumptions CONCErmng hist

i i 5
ical progress or the possibility of reaching higher stages of ever more encompass

ici ' ism remair
ing i i i i sm. comprehensive pluralism
ing integration. In spite of this agnosticism, P

firmly within the Hegelian camp as it strives to cope with the conflicts it encoun

ters through deployment of a dialectical approach moving from part to whole

6 As Hegel states, “The whole is a stable equilibrium of all the Ealrts, (a;;d e?ch par}t} a\:a. : .;:)h:;:e
i — % ; T 5 ” 1977: 2 :

i ¢ it is itself in this equilibrium with the whole” (Hege ' ‘

S becausexp]aining that, for Hegel, “the Truth is the Whole and ... each of its mom

i : dialectic”) (author’s translation).

only acquires meaning in relation to its place in the overall
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Specifically, confronted with plurality and with competing conceptions of the good
that are, at least in part, mutually incompatible, comprehensive pluralism strives

 for reconciliation beyond the current standoff. And given constraints imposed by

its agnosticism, comprehensive pluralism must pursue reconciliation counterfactu-
ally, through postulation of an imagined resolution of existing conflicts into a larger
whole. Such imagined resolution, moreover, needs to conform to the strict require-
ments of dialectical logic (which is not a formal logic, but rather one built on neg-
ation and confrontation as a means of progressing from the part to the whole'7) and
thus cannot be merely arbitrary or fanciful. Finally, even if the conflicts targeted
by comprehensive pluralism proved impossible to resolve, their imagined reso-
lution consistent with dialectical logic would still remain important, as it would
provide a critical (counterfactual) perspective from which to gauge the failures of
the status quo. :

There is another crucial point of convergence between comprehensive pluralism
and Hegel’s philosophy: They both agree on the centrality of reciprocal recognition

between self and other in the context of all normatively oriented relationships. To be
sure, reciprocal recognition is also key for certain liberal theorists such as Habermas
and Rawls, and undoubtedly has certain Hegelian roots for them. But, as we have
seen, for Habermas and Rawls, the normative implications associated with the need

for genuine reciprocal recognition turn out to be Kantian rather than Hegelian in
nature.

For Hegel, all moral, ethical, and legal relationships are premised on previous

:“écceptance of reciprocal recognition.® Moreover, reciprocal recognition for Hegel is
the result of a struggle that he details, most notably through the celebrated dialectic

etween lord and bondsman (Hegel 1977: paras. 178-96). For present purposes, what

is most important about this struggle is that the antagonists are transformed through

a series of dialectical reverses. Thus, the lord seeks recognition without having to
ecognize the bondsman as another self, and therefore endeavors to become the

master by enslaving the bondsman. But by forcing the bondsman to work for him,
the lord becomes dependent on the labor of the bondsman, and accordingly the

ationship becomes transformed. As a consequence of this dialectical reversal, in
e words of Hyppolite, the slave becomes the master of the master, while the mas-
- becomes the slave of the slave (Hyppolite 1946: 166). Furthermore, this reversal
akes it plain that the desired recognition, which led the lord to subordinate the
dsman, cannot be attained so long as the antagonists remain unequal. To resolve

r a more extended summary of the principal features of dialectical logic, see Rosenfeld 1989:
9.
e Hegel 1952: para. 51A (noting that property rights entail recognition by others); and Id. para.

(“Contract presupposes that the parties entering it recognize each other as persons and property
ers.”).



50 INCJTUTTLLILE \SUILPIEIC oty e & turueionne

the struggle for recognition, another dialectical reversal must take place, in order to
put the antagonists in a position to grant each other mutual recognition as equals.
Just as reciprocal recognition emerges as the culmination of a dialectic process
for Hegel, so, too, it does for comprehensive pluralism. Indeed, settings in which
pluralism-in-fact prevails are characterized by a struggle among competing, and
at least to some degree incompatible, conceptions of the good. So long as each
actor remains entrenched within her conception of the good, one can only envis-
age keeping the competition among antagonistic conceptions of the good under
control through subordination of some of these conceptions to others. To over-
come this predicament and advance toward reciprocal recognition, it is necessary
to embark on a dialectical course capable of gefusing antagonisms among rival
conceptions of the good by recombining them as parts of a yet to be fully artic-
ulated, more inclusive whole. Ideally, in this new whole the underlying concep-
tions of the good will not fade, but rather become better integrated within a more

encompassing perspective.

In sum, for both Hegel and comprehensive pluralism, reciprocal recognition is
the result of a dialectical process. Moreover, to adequately grasp the full import
of such reciprocal recognition, it is as crucial to take proper account of the vari-

ous phases of the dialectic as it is to appreciate the product emanating from that

process. For liberal theory, such as that of Habermas or Rawls, on the other hand, -
reciprocal recognition is largely axiomatic, given the presupposition that all persons |

are inherently equal. In contrast, for comprehensive pluralism, keeping in mind

the difference between reciprocal recognition as process as opposed to as product is
indispensable for purposes of capturing its dialectics of recognition and its seemingly

relativistic facets.

And that transformation will require continuing the pluralist process with the aim of
generating new pluralistic products.

Because comprehensive pluralism forswears any design to follow a Hegelian path
to anything resembling an Absolute Spirit, it is impossible to apprehend the particu-
lars of its dialectical process and product beyond the actual socio-political context in
which it happens to unfold. A clash between Catholics and Protestants will neces-
sarily be concretized through a different conflict among different sets of first-order
norms than a clash between Christians and Muslims, or between Serbs and Croats
or between Marxists and capitalists. By the same token, a clash between all the:’
above will present comprehensive pluralism with quite a different challenge than
would any conflict confined to any one of the aforementioned pairs.

Similarly, which second-order norms will have to be called upon to constrain
conceptions of the good at war with one another; and how these second-order norms

should channel the conflicting first-order norms toward a suitable reciprocal equi-
librium; will also depend on the particulars of the actual cultures and norms at
play. It certainly stands to reason that certain norms that play a key role in liberal
approaches, such as tolerance, liberty, equality, and dignity should also figure prom-
- inently among the second-order norms activated by comprehensive pluralism’s dia-
lectic. It would be a serious mistake, however, to assume that these norms would end

up being of a cloth with their liberal counterparts. Actually, the norms in question

_ arelikely to differ in their definition and scope even within the confines of pluralism

as they must be constantly adapted to the actual first-order norms in conflict that
they must confront. A fortiori, appearances of similarities with liberal counterparts

may be, more often than not, deceiving as will be made plain through examination

of certain concrete examples in the chapters that follow. ‘

With the Hegelian dialectics of reciprocal recognition in mind, it is now pos-
sible to offer a systematic refutation of the claim that comprehensive pluralism must
either collapse into monism or into relativism. Unlike a non-dialectical pluralism,
such as Berlin’s value pluralism, that cannot stand on its own, comprehensive plur-
alism can remain pluralistic through and through by emerging as a distinct whole
from the struggle between its (partial) monistic moment and its (partial) relativistic
moment. It is the process set in motion by the dialectic, which seeks to reconcile
the clash between the first-order norms unleashed in that dialectic’s first negative
moment in ways that prove compatible (even if inconsistent) with the second-order
norms activated in the positive moment of that dialectic. Moreover, it is the very
process that channels the ongoing tension between monistic and pluralistic tensions.
toward a truly pluralistic resolution. The product of that process, in turn, is only plur-
alistic when taken retrospectively as a Hegelian whole that has transcended a prior
contradiction. Viewed prospectively, however, the product in question will be tran
formed inevitably into one of the sides to a new conflict setting a new contradictio

1.6. FROM THE MODERN TO THE POST-MODERN AND FROM
HOMOGENEOUS TO HETEROGENEOUS SOCIETIES

Akey feature that sets comprehensive pluralism apart from liberal theories, such as
 those of Rawls and Habermas, is its commitment to the priority of the good over the
ight. I will detail this commitment in the next section but will first address in this
ection two important related background matters that will allow me to place the
laim that comprehensive pluralism is a teleological theory in its proper context. The
& matters in question are: first, the relation of the modern to the post-modern, not
n its epistemological dimension alluded to earliers but as it emerges from the par-
icipant perspective of those who experience the prevalent normative order within
eir polity and, second, the dichotomy between homogeneous and heterogeneous

ee supra, at 7-8.



societies — and not that between pluralistic-in-fact and non-pluralistic ones — also
from the participant perspective of the political actors within them.

To place the following discussion in its proper setting, it is useful to sta.rt by.men—
tioning three criticisms of comprehensive pluralism that I seek to refute in this sec-
tion and the next. The first criticism made by Habermas is that “comprehensive
pluralism is not substantive theory, but rather proceduralism in su'bstantive garb”
(Habermas 1998a: 405). Elaborating on this criticism, one c9u1d claim that the two-
pronged dialectic launched by comprehensive pluralism boils down to a purely pro-
cedural approach. The first negative moment can be viewed as but a proced.ure
to automatically put all competing conceptions of the good on an equal f90t111g;
the second, positive moment, as subjection of all now equalized conceptions of
the good to the set bundle of normative constraings mandated.by the second—orqer
norms (which though labeled as goods, actually function as rights and correlative

duties). Thus, comprehensive pluralism would rely on a proceduralism predicated

on equalization and opening the space for a maximum of ordered plurality through

subjection to rights-like norms, as contrasted to Habermas’s proceduralism based on

open and fair communication combined with universalizability. -

The second criticism consists in questioning the soundness of the distinction
between the modern and the post-modern in relation to political actors (Arato 2000:
1931; Michelman 2000: 1947-9), and in maintaining further th.at if Post—modermsm
has in fact displaced modernism, then comprehensive pluralism is bound to col-
lapse into relativism (Michelman 2000: 1959).

The third criticism, in turn, uses the contrast between homogeneous and hete.ro-
geneous to question the soundness of comprehensive pluralism’s n‘o'rmatine claim
that pluralism-in-fact calls for pluralism-as-norm. Indeed, as these critics see it, there

can well be a plurality of interests in a society, and yet its political actors. might.
well agree on common principles for all (Id.: 1947). With this in mind, I will now
attempt to clarify my conception of the distinction between the modern and the

post-modern and that between homogeneous and heterogeneous societies.

1.6.1. The Modern versus the Post-Modern

As Michelman points out, the distinction I draw between modern and post.-modf.:
societies is an “ideal-typical” one (Id.: 1949). A modern society is thus one in Whlfi
social cohesion — albeit a tenuous one — is perceived as possible through the'mal
tenance of procedural safeguards, notwithstanding widely div.erging conceptions 0
the good. A postmodern society, on the other hand, is one in which no apparen
common ground — procedural or substantive — can emerge above the clash'betweg
conceptions of the good, and in which any social order 1s‘b0und to b.e con51der§db
significant segments of the population as arbitrary, coercive, and unjust. Consistenl
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with this, whether a society is modern or post-modern is above all a matter of per-
ception within the relevant society — that is, a matter of self-consciousness. In other
words, insofar as it is relevant here, the divide between modern and post-modern
must be gauged from the internal standpoint of participants rather than from the
external standpoint of observers.

In view of the second criticism, two further points relating to the distinction
between the modern and the post-modern must be briefly addressed. First, the con-
clusion that a particular society was modern at some point in its history need not be
questioned solely because subsequently observers can give a cogent account of it in
postmodern terms. For example, if participants within a society perceived certain
procedural safeguards within their society as neutral among prevailing conceptions
of the good, that society would properly be characterized as modern, even if outside
observers could persuasively demonstrate that what was believed by participants to
be neutral was in fact biased in favor of certain prevailing conceptions of the good
as against others.

Second, the fact that a modern society requires rallying around certain proced-
ural safeguards, perceived as transcending the clash among competing conceptions
of the good, does not necessarily imply that there must be a consensus over which
safeguards should be prevalent. Moreover, the fact in question does not require lim-
ting the relevant procedural safeguards to ones that are purely procedural — or, in
other words, entirely devoid of any substantive content. For example, a society would
not cease being modern simply because there was a disagreement over whether fair-
ness and greater social cohesion would best be secured through increased liberty
or through greater equality. Similarly, a society’s modernity would not be altered
depending on whether the procedural safeguards of its basic institutions depended

n formal liberty and equality or on a more substantively grounded conception of
the two.»

* Admittedly, the use of “procedural” in the present context is rather broad, and at times can even
 be misleading. It is certainly not limited to a “pure” or “mere” procedure, such as the flipping of a
coin to adjudicate a dispute. Beyond that, the distinction between “procedural” or “process based”
- and “substantive” is a highly contested one in both constitutional theory, compare, for example, Ely
980 (arguing that the fundamental rights protected by the Bill of Rights of the U.S. Constitution are
essentially process based), with Tribe 1980: 1063 (arguing that the Bill of Rights guarantees substan-
ive rights above all), and in political philosophy (Rosenfeld 1998a :291). Thus, for example, Rawls’s
‘justice as faimess,” which he characterizes as procedural (Rawls 1971: 120), could just as plausibly be
onsidered as being more substantive than procedural (Rosenfeld 1998a). Strictly speaking, the key
istinction is not between “substantive” and “procedural,” but between “neutral” as between compet-
ng conceptions of the good and “biased” as between these competing conceptions. Accordingly, if
ustice depends on contract or democracy it ought to be viewed mainly as procedural, whereas if it
epends on enforcement of natural rights it should be considered primarily substantive. However, if
ontract, democracy, and natural rights were equally neutral as between competing conceptions of
the good, then they would all loom as equally suitable for purposes of modern justice. In short, within
the perspective of modern societies, if a procedural standpoint is just it must be deemed neutral, and
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and their dissenting brethren in Lochner held constitutional views entirely consist-
ent with a modern outlook.

From a post-modern perspective, however, all positions articulated in Lochner fajl

the neutrality test and are ultimately reducible to partisan expressions inextricably
 linked to highly contestable as well as actually contested conceptions of the good.
Indeed, even if laissez-faire, or any other economic regime, could be proven to lead
to maximization of wealth, it would still fail the previously described test of neutral-
ity. This is because wealth maximization is not a priority for all conceptions of the
good and may even plausibly be considered a serious threat to certain fundamental
~ values and objectives linked to certain conceptions of the good. On the other hand,
from a post-modern perspective, neither rationality nor fairness nor any single set of
traditions is ever likely to rise above divisions over the good in a country as diverse
as the United States. Accordingly, from a postmodern perspective, Justice Holmes’s
position in Lochner, in the end, is as partisan and as tied to particular conceptions of
the good as that of the majority Justices.
- Acceptance of the post-modern perspective has an important consequence —
namely, that the meaning of norms can only be grasped from within the
(s) of the good from which they issue. Accordingly, no norm tran-
lcends particular conceptions of the good, and anyone who becomes aware of this
must concede that the norms that he or she embraces cannot be legitimately cast
s neutral or universally valid. This does not mean that one should weaken one’s
ommitment to one’s conception of the good or to the norms derived from it, but
oes mean that one has no right to be confident that one’s conception of the
ood and the norms associated with it would be good or right for others committed
o different conceptions of the good. Furthermore, inasmuch as no such confi-

" h Amend iis perverted when 38 Teld ’énce is warranted, everyone should become more open to coexistence among a
I think that the word liberty in the 14th Amendment i :

: lurality of conceptions of the good
: ini i be said that g i
1 outcome of a dominant opinion, unless it can - . ) .
to p;ever;t thg fziiirﬁii HO\;OUId i that ths geste propesed would infirge B cceptance of the proposition that what is good for me is not necessarily good
a ratondl an

i others is the point of departure of the search for justice within the framework
damental prineiples sty have been widentoo hy the traditions of our peoply f’cbmprehensivg pluralisml.) Leaving aside, for the moment, whether justice falls
ithin the domain of the good or within that of the right, which will be discussed
ection 1.7, the challenge confronting justice consists in finding a fair halfway

between self and other. Justice cannot fully meet that challenge, however, for
would require total reconciliation of all identities and differences and of the
versal, the particular, the singular, and the plural. Under those circumstances,
best that can be hoped for is to inch closer to justice without ever achieving it,
ugh deployment of a dialectic between a disassembling process to ferret out all
erences that separate the self from the other and as reassembling or reconstruct-

rocess designed to locate knots of identity that would sustain common links
een them.

These last two points can be usefully illustrated by means of a brief referenci
to the Lochner case, which recognized a constitutional “substarilhve due process
right to freedom of contract.» To better appreciate this 1]1.ust.rat10n, moreoverijlet
us set aside questions peculiar to American constituhqnal jurisprudence — suc ai
those dealing with Framers’ intent issues — and focus 111§tead on the more genera
question concerning the need for constitutional protection of freedom 'of con.ir.act :
as a requirement of justice for a modern society. Lochner was a 5—4 dec13101? striking
down a New York law prohibiting the employment of bakery er?lpl.oyees in excess
of ten hours per day or sixty hours per week on the ground that it v1ol'ate‘d the fun- |
damental right to freedom of contract embedded in the ff?deral COT)StltUthI]. F’romf
a modern perspective, this decision can be regarded as )}Jst, provided freedom o
contract is deemed neutral as between competing conceptions (?f the good, and. fun-
damental to maintaining a requisite degree of social €ohesion in the face of widely
diverse aims and interests. .

For the dissenting Justices, in contrast, freedom of contract was not essential Fo
basic constitutional justice, but rather the cornerstone of a Partlcular e’conormc
vision which a large part of the population did not share. In Justice Holmes’s famous

words:

The 14th Amendment does not enact Mr. Herbert Spencer’s social statics ... [A]f V
constitution is not intended to embody a particular economic theory‘, whetberuo
paternalism and the organic relation of the citizen to the state or of laissez faire.

Notwithstanding this conclusion, Holmes did not reject the propos'ition th?t. hberté/t
as enshrined in the Fourteenth Amendment can rise above par.tlsan politics and
become integrated as a pillar of constitutional justice. As he puts it:

and our law.”

Significantly, Holmes did not reject the possibility of fundamental princ1p]e.s th
are neutral as between the diverse conceptions of the goc?d emb.raced ?)y z.‘\mencan
He merely disagreed with the Court’s majority concerning which pru?c%Ples oug
to count as truly neutral in the requisite sense. Therefore, both the majority ]ust3¢

if a neutral standpoint is just, then it must either be procedural or the functional equivalent ofa
cedural standard.
» Lochner v. New York, 198 U.S. 45 (1905).
= Id. at7s.
3 Id. at 76.



Viewed as two distinct moments within the same dialectic, the disassembling -
process focuses on differences between self and other, whereas the reconstructive -
one concentrates on the identities between the two. From the standpoint of just
ice, approaching full integration of all identities and differences within a larger
whole arising from resolution of the struggle between self and other appears impos-
sible, but achieving certain levels of integration seems quite plausible — at least from
a critical counterfactual perspective. And, among plausible levels of imperfect inte-
gration, some will undoubtedly be more satisfactory than others. Thus, for example,
regardless of the particular identities and differences most at stake in a given struggle
between self and other, an attempted resolution of that struggle, which takes into
account that the other has his or her own perspective, would, in all likelihood, be
less just than one that seeks to accommodate the other in terms of the perspective
the other has actually embraced * In short, although #l relevant identities and dif
ferences cannot be fully or definitely reconciled, and although justice can never be
realized, the search for justice remains imperative, and some plausible resolutions
of actual conflicts less unjust than others.

Within the ambit of comprehensive pluralism, the preceding conception of just
ice assumes that self and other, each from his or her own perspective, prefer some
accommodation with one another to complete lack of contact. Moreover, this con-
ception of justice also assumes that, in spite of unbridgeable differences, self and
other share enough in common that dialogue between them and search for mutual
accommodation (even if ultimately unsuccessful) are neither altogether impossible
nor utterly futile. That said, however, comprehensive pluralism does not rely on
the existence of any common perspective linking self to other, and it emphatically
rejects the possibility of “the view from nowhere” (Nagel 1986). Even though self
and other may both seek fair means of mutual accommodation, each of them can
only do so from the standpoint of his or her own perspective.® Accordingly, the
impossibility of full justice from the standpoint of comprehensive pluralism stems

from the impossibility of at once preserving and transcending the respective per-
spectives of self and other.

1.6.2. The Contrast Between Homogeneous and Heterogeneous Societies

Critics of comprehensive pluralism challenge the claim that plural%sm-in—fact neces-
sarily makes for a heterogeneous society. Thus, Michelman questions my afsertloln
that the crisis in constitutional interpretation experienced in the United States is
only typical of a heterogeneous society and argues that the crisis in question also can
be cogently understood in all its relevant respects as that of homogenc?ous somet.y
' (Michelman 2000: 1950-1). In this connection, the crucial issue for Mlche.lmfm is
whether principles can maintain their identities under differing sets of ?pplxcatlons.
If they can, then, in Michelman’s view, even though America.ms may disagree vehe-
mently on particular applications of certain constitutional rights, such as thos-e to
the free exercise of religion or to equal protection, it would nonetheless b.e fair to
conclude that they widely agree on the broad principles on which these rights are
founded (Id.: 1950). -

To deal with these issues, it is imperative to keep in mind that the distinction -
between homogeneous and heterogeneous societies, which is based on the distine-
“tion between self and other, is relational, fluid, and contextual, rather than ﬁxe.d er
pertaining to essence. As already noted, the relationship between self and other is in
some contexts one between individuals, and in others one among groups. More.over,
asingle individual may belong to different selves confronting different others as illus-
trated earlier in the example of the German Catholic feminist woman. F‘urther.more,
what distinguishes a homogeneous society from a heterogeneous one is that in the
former intersubjective dealings are intra-communal, whereas in the latter they are to
avery significant degree inter-communal. In other words, in a homoge.neous so?xety,
there is a strong sense at the group level that the entire society constitutes a 31T1gle
self — albeit that at the individual level most relationships remain best characterlz‘ed
as being between self and other. Conversely, in a heterogerﬁeous socllety collective
dealings, which are societywide — and most likely those that mvo]v§ different groups
without being societywide — are definitely structured as confrontations between self
and other.?
 Given these criteria, it seems fair to conclude that most, if not all, contemporary
constitutional democracies — including the United States — are sufficiently hetero-
geneous that societywide dealings within any of them cannot be cogently regarded
as being in all relevant respects intra-communal. Furthermore, inasmuch as modern

* The former kind of justice corresponds to what I call “justice as mere reciprocity,” while the latter kind
corresponds to what I call “justice as reversible reciprocity” (Rosenfeld 1998: 249-50).

% This last statement is not inconsistent with the commitment to justice as reversible reciprocity, see
supra note — 24, which requires that the self seek to understand the claims of the other from the per.
spective of the other. While the latter requirement obligates the self to take into account what it would
be like to be in the skin of the other, this can only be done through imagination and projection, which
necessarily remain connected to the self’s perspective. For example, I can imagine and empathize
with another’s pain — but only through an act of imagination based on recollection of my own pain,
as I cannot literally feel any other person’s pain.

% Given the contextual nature of the relationship between self and other, societies can span the entire
spectrum from completely homogeneous to extremely heterogeneous, with most bel.ng partly homo-
geneous and partly heterogeneous. For our purposes, it suffices to charactenvze a so(:let.y as heteroge-
neous if it divides into self and other over important issues likely to have a significant impact on the
realization or maintenance of social cohesion.
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societies are heterogeneous,” the difference between modern and post-modern
heterogeneous societies can be summarized as follows: In both modern and post-
modern heterogeneous societies, societywide dealings are inter-communal, but in
modern settings the relevant inter-communal norms are deemed fair and neutral
among competing, purely intra-communal conceptions of the good.?® In contrast,
post-modern societies would deny the very possibility of finding fair and neutral
inter-communal norms to mediate among those who adhere to different concep-
tions of the good.

* in Plessey v. Ferguson® is better characterized as an inter-communal rather than an
intra-communal disagreement. Similarly, some of the vehemence among professed
supporters of equality over affirmative action suggest inter-communal rather than

intra-communal feuds.® In such cases, ideals such as human dignity or equality

- mean such different things to different people that they share little in common other
 than their names.

1.7. COMPREHENSIVE PLURALISM AND THE PRIORITY

Determining whether particular dealings within a heterogeneous society are best OF THE GOOD OVER THE RIGHT

characterized as intra-communal rather than inter-communal is not always easy. |
This is because the nature of the relations involved is not fixed but rather depends

on contextual factors that can only be properly assessed in terms of the totality of
relevant circumstances in play. Moreover, the appearatices surrounding such rela-
tions can often be deceiving. In particular, generalized professions of commitment -
to the same abstract principles may, in certain cases, conceal irreconcilable differ-
ences in perspective, which would ultimately undermine any genuine attempt to
cast the conflicts involved as intra-communal.

~ Along the lines of the criticism by Habermas cited previously, Michelman claims
that comprehensive pluralism advances a position that, in the end, is much like that
elaborated by Rawls in Political Liberalism. Michelman’s claim depends heavily on
 the distinction he draws between the “right” and the “good.” As Michelman puts it,
 the right “asks what ought to be done” whereas the good “asks what is of value to
a person, group or society” (Id.: 1962). Furthermore, Michelman asserts that even
if there were unanimous agreement on the good, questions concerning the right
~ would still be inevitable in relation to issues of aggregation or distribution (Id.).

_ One may quibble with Michelman’s last assertion, for it seems entirely plausible
to have a sufficiently elaborated theory of the good, which could quite naturally sub-
sume issues of aggregation and distribution. To take Michelman’s own example of a
society in which there is universal agreement that glory is the ultimate good for all
humankind, it does not necessarily follow, as he claims, that determination of how
uch glory for whom would have to be a question of the right. Indeed, the theory
‘pf the good based on glory could be elaborated to the point that it would prescribe
how much glory for whom would best approximate the ultimate good. Moreover,
under those circumstances, any person’s claim to glory would not be a claim of right
but rather one predicated on the conviction that satisfaction of such claim would

tribute to realization of the good. ,

In the context of a homogeneous society operating pursuant to a single, unani-

ously shared conception of good, there would arguably be no need for the right.

that as it may, in the context of heterogeneous modern societies, there is an

capable need for both the good and the right. And this squarely raises the ques-
of priority between the two.

Inter-communal relations can result from encounters among alien cultures, suc
as liberal Western culture and illiberal non-Western culture, or from a profound
split within a particular culture, such as that between fundamentalist Protestan
and liberals in the United States or between religious and secular Jews in Israel. It
may not always be easy to pinpoint when splits within a culture are serious enough .
to transform relations within that culture from intra-communal to inter-communal
ones. More specifically, in some cases, consensus — or apparent consensus — on broad.
abstract principles, combined with sharp disagreement on application of such prin
ciples, may fall within the ambit of intra-communal relationships; in others, suc
combinations definitely play out in the context of inter-communal relationships
For example, both partisans and foes of abortion may concur that respect for huma
dignity is a paramount value. However, to the extent that abortion foes conside
abortion to be murder and defenders of the right to abortion consider it essential &
a women's dignity, dealings between the two camps would clearly have to be cha
acterized as inter-communal. Moreover, aithough Michelman’s example relating!
adherence to the principle of equality may not be as clear, it is certainly plausib
that the dispute between supporters of the majority opinion and those of the disse

63 U.S. 537 (1896). In Plessy, the majority held that “separate but equal” was consistent with equal
rotection and intimated that racial segregation was in the public good. The dissent deemed state-
equired segregation unconstitutional and pernicious, given its tendency to perpetuate the notion that
rican Americans are inherently inferior to whites.

¢ Rosenfeld, 1989 (discussing the irreconcilable visions of race relations and affirmative action
poused, respectively, by Justice O’Connor and Justice Marshall).

7 Even though I believe that all modern societies are pluralistic-in-fact, and hence heterogeneous, t
argument [ pursue here depends only on acceptance that some modern societies are heterogeneo

# This does not necessarily mean that all relevant actors would agree on which particular norms wou -
guarantee fairness and neutrality, but it does imply that they would all agree that it is possible to find
some such norms.
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The key to the split between the right and the good in modem.socigies is found
in the pluralization or fragmentation of the good. This is most obvious in the case o
pluralist societies with a multiplicity of competing conceptions of the good.. In- suc
societies, inter-communal dealings among the various different groups raise issue
of distribution that fall within the domain of the right — at least in the sense that, t
be fairly resolved, the distribution questions at issue must be consi-dered above and
beyond the competing conceptions of the good that divide tl.le 'pohty. Furtherm'ore
the split between the right and the good would also remain 11nPortant even in a
society that shared a single conception of the good at the collective level, but tha
allowed each individual, to a significant extent, to pursue his or her own good con
sistent with that conception.

In any setting in which there is a multiplicity of conceptio.ns of the good or a
fragmentation of the good, there seems to be a n®d for coexistence between t%]e
right and the good. Moreover, inasmuch as the right can asce.nd ?l?ove the conflic
among conceptions of the good or the competition among individuals w.ho seek
to reach their own perceived good — or, in other words, inasmuch as the right can
secure neutrality in relation to the conflict or competition in question — the right
ought to receive priority over the good. Conversely, so long as the problerTls result:
ing from pluralization and fragmentation of the good can best be dealt 'Wlth t'err.n§
of a more encompassing conception of the good, the good ought to receive priority
over the right. |

Comprehensive pluralism emerges in the context of clashes among competmg,
conceptions of good which do not lead to any fair or neutral resolution under any
plausible conception of the right as having priority over the good: Indeed, although
it shares with Habermas and Rawls the goal of fostering reciprocity among self and
other, comprehensive pluralism parts company with them precisgly because,l’
already pointed out, the reciprocity they promote from the standpoint of the pri
ity of the right inherently favors certain conceptions of the good over others. Th‘
the key question confronting comprehensive pluralism is: How can the nqrmah

impasse, stemming from the inability to overcome the clash among competing co
ceptions of the good by appealing to inter-communal norms predicated on the p
ority of the right, be adequately resolved?
The answer provided by comprehensive pluralism is that the‘ on.ly way out of
normative impasse in question is through counterfactual imagmatlgn of a comm
nity of communities, which would incorporate the various conc.eptlons of the go
associated with the different existing communities dialectically into a more broa
encompassing conception of the good. Moreover, consistenthwﬁh its Hege‘_i)
underpinnings, comprehensive pluralism regards this community of commurt
as a whole seeking to incorporate the conceptions of the goodiemar‘latmg from
various existing communities that are its parts. To be sure, this PrO]ected com
nity of communities remains ultimately counterfactual and retains the quality

- work in progress. Also, it incorporates existing conceptions of good not on their own
terms, but as reconceived from its more encompassing perspective.
Although mediation between the norms of the community of communities
 (second-order norms) and the norms of the individual community (first-order
 norms) requires reliance on the right, comprehensive pluralism clearly depends on
the priority of the good over the right. Actually, structurally speaking, comprehen-
sive pluralism shares much in common with a certain plausible version of utilitar-
ianism. Utilitarianism as discussed in Section 1.3 can be conceived as resolving all
normative questions by reference to the good, thus dispensing altogether with the
 right. However, another plausible conception of utilitarianism could stipulate that
the individual is the best judge of what is good for her, and thus to the extent that
he individual good figures in the determination of the greatest good for the greatest
umber, it would make sense to carve out some rights to allow each individual some
 space to discover and pursue what is good for her. In this conception of utilitarian-
ism, the good is still prior to the right, but the latter plays a significant role that con-
ibutes to the overall good. In such a utilitarian vision, the individual good figures in
the collective good and requires the right for its protection. Similarly, in the context
f comprehensive pluralism, the good targeted through vindication of second-order
orms depends on protection of first-order norms, which requires a certain degree of
eliance on the right. Furthermore, in the utilitarian ethos, questions about proper
mitations on the pursuits motivated by the good of the individual or about proper
onstraints on rights must be resolved in terms of the overall collective good (i.e., the
reatest good for the greatest number). Likewise, in the normative universe carved
ut by comprehensive pluralism, limits on the vindication of first-order norms and
roper delimitation of the domain of the right must be made in terms of the vision of
e good projected by the totality of second-order norms. In sum, like utilitarianism,
omprehensive pluralism is a teleological rather than a deontological theory. The
rucial distinction between the two, however, is that they prescribe sharply differ-
it conceptions of the good. Whereas utilitarianism is concerned with maximizing
tilities, comprehensive pluralism embraces a vision of the good predicated on the
test possible accommodation of diverse conceptions of the good consistent with
motion of a reciprocal equilibrium between self and other.
onsistent with this, when properly viewed in its full dialectic dimensions,
prehensive pluralism is both substantive and non-neutral. It does not rely on
ement, consensus, or universalizability. It seems to carve out the largest pos-
:space for the concurrent pursuit of the maximum possible number of perspec-
and conceptions of the good. But in the course of this pursuit, comprehensive
alism requires different prices of admission for different conceptions of the
trampling heavily on some of them while imposing slight burdens on others.
prehensive pluralism’s good (as embodied in its second-order norms) is para-
onall other conceptions of the good, for without even the potential of a conflict
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among first-order norms gauged from different perspectives, comprehensive plural-
ism would become meaningless. So long as conflicts among competing conceptions
of the good are prevalent, however, comprehensive pluralism sets out to be as inclu-
sive as one could imagine and ends up standing against all of the conceptions of the
good that vie for admission. In sum, comprehensive pluralism’s ideal is a commu-
nity of communities, but consistent with its Hegelian heritage, it can only integrate
the communities it secks to preserve by forcing upon the latter uneven burdens and
limitations in the name of the greater good of which they are intended to become

an integral part.

‘ It certainly seems that Rawls’s last revised conception of political justice, overlap-
ping consensus, and reasonable pluralism shares much in common with cor,nprehell‘j—
sive pluralism. Michelman asserts that, in the end, there are no relevant differences
between the two (Michelman 2000: 1959). And, admittedly, when viewed in the
broadest terms there seems to be a remarkable analogy between Rawls’s overlappin
consensus and comprehensive pluralism. Within Rawls’s sphere of political justiceg
the same set of norms is applicable to everyone; beyond that sphere, a large pluralit ;
of norms can coexist legitimately without threatening the justice or fairness of basiz
lnst.ltuhons. Similarly, comprehensive pluralism seems to divide into a core an(i a
p‘erlphery, with commonly shared second-order norms operative at the core an(;
diverse first-order norms competing at the periphery. ,

- Upon closer examination, however, and particularly if one does not lose sight of
gomprehensive pluralism’s Hegelian underpinnings, the analogy between Rawls’s
Qver‘lapping consensus and comprehensive pluralism breaks down. In the ﬁrsf lace
as will be briefly considered later, Rawls’s Jast conception of overlappin consins 97
s far’ less pluralistic than he claims. In the second place, Rawls’s deonto{?ogical coi—
ception, even if he had taken it farther than he did at the end of his life (or if some-
ne else now ventured along that path) could never be as encompassing of plurality
a tgleologica] theory, such as comprehensive pluralism, which places fosterin
luralism as extensively as possible as the top priority within the realm of the oodg
Twill seek to prove, the differences between Rawls’s overlapping consehsuig anci
mprehensive pluralism far outweigh the similarities between them, both from the
ndpoint of theory and from that of practice. 7

Rawls’s last revision of his theory does not go as far as he claims primarily because
be included within the realm of “reasonable pluralism,” a comprehensive view
‘syt';,consent to being bound by justice as fairness or a close equivalent within the
gﬁcal@sphere Rawls does not veer an iota from his allegiance to the priority of the
ver the good, but he does depart from his requirement in the injtial version
litical Liberalism that comprehensive views worthy of inclusion must adhere
tice as fairness. They can deviate, but the margin that Rawls allows for that is

1.8. COMPREHENSIVE PLURALISM AND RAWLS’S
POLITICAL LIBERALISM

Upon realizing that his conception of justice as fairness embodied in the two prin
ciples of justice articulated in A Theory of Justice did not properly account for th
plurality of comprehensive views present in typical contemporary societies, Rawl
set out to remedy this problem by shifting his focus from comprehensive to politica
justice in Political Liberalism (Rawls 1993: 59-60). By thus retreating and confining
the quest for justice of the basic structure of society and of its constitutional ess
tials to the political sphere, Political Liberalism grounds justice on an “overlappin
consensus” (Id.: 15) that allows for full inclusion of a plurality of comprehens
views* that differ on morals and ethics so long as these views come within the sweep
of what he calls “reasonable pluralism” (Id.: 64). Moreover, Rawls continued
work till the end of his life on making his conception of political justice ever m
inclusive of a wider range of plurality. Accordingly, the last version of Rawls’s theo
first published in 1997 was, according to him, capable of accommodating all ma
Western religions, Catholicism, Protestantism, Judaism and Islam,? only excludi
fundamentalism (Rawls 2005: 438).33

3 Rawls’s conception of a “comprehensive view ‘is in essence the equivalent of what I would char
ize a “comprehensive conception of the good.” As I understand it, a comprehensive concepti
the good is systematic and accounts for the entirety of the normative universe. From the standpo
of comprehensive pluralism, in contrast, a conception of the good need not be comprehens
be entitled to as much consideration and inclusion as its comprehensive counterparts. For exar
those who join together to run a worldwide NGO to promote environmentalist goals presur
do not have a common position on religion or personal morality. They are thus unlike the Ca
religion which is comprehensive in its normative vision.

2 This does not imply that the latest version of Rawls’s theory could not also include Eastern r

such as Buddhism or Hinduism, only that Rawls was not sufficiently familiar with them to o

the matter.

Rawls’s last version of his position was first published in 1997 in the Chicago Law Review (R:

and then reprinted posthumously in an expanded edition of Political Liberalism (Rawls 20

references in this book are made to the latter source.

5 sm... does not try to fix public reason once and for all in the form of
fgvored political conception of justice. That would not be a sensible approach
n tance, political liberalism also admits Habermas’s discourse conception of
¢y ... as well as Catholic views of the common good and solidarity when
expressed in terms of political values. (Rawls 2005: 451-2)

o

w
b

ave already indicated, shifting from Rawls’s conception of justice to
1as's may alter the final configuration of inclusions and exclusions, but does



not change much in terms of imposing on all conceptions of the good involve
a right that is biased ex ante against some of them.’ Moreover, presumably th
Catholic values that Rawls has in mind are those that relate to social solidarity and
to concern for the welfare of the poor, which can easily be incorporated within th
precincts of the liberal vision, unlike, for instance, the Catholic stance on abortion
or homosexuality.

minority religions in liberal polities. But in that case, the accord involved would be
in the nature of a “modus vivendi,” and not of an “overlapping consensus.” Finally,
substantial arguments can be mounted in support of the claim that many existing
non-fundamentalist interpretations of Christianity and the practical consequences
that follow from these would also run afoul the minimum requirements of liberal
equality between the sexes or relating to sexual orientation (Fineman 2004: 131).
Consistent with these observations, Rawls’s claim that Christianity, Judaism, and
Islam can find room within his reasonable pluralism is highly exaggerated, if not
downright misleading. It would be more accurate to assert that certain branches
or denominations of these religions, such as Reform Judaism and mainstream
American Protestantism or Anglicanism, all of which have already incorporated
essential liberal tenets within their normative visions, would willingly subscribe to a
Rawlsian overlapping consensus. But that would not be because Rawls’s expanded
conception of liberal political justice, but because these religious conceptions have
Does Rawls’s additional move to incorporate theories of political justice othe already internalized key liberal values. In this respect, it is quite noteworthy that
than justice as faimness further expand plurality beyond opening the door to thos Rawls refers to an early version of Islam that supposedly interpreted Shariah as pro-
like Habermas who are already firmly implanted in the liberal camp? The answeri ding for equality between men and women, but which has not been prevalent for
most likely in the negative as it is hard to imagine that those whose comprehensiv most of Islam’s history, as lending support to his conclusion (Rawls 2005: 461, n. 46).
views are in conflict with liberal political justice (of whatever stripe) would willing] Unfortunately for Rawls, the very consideration of this example leads most naturally
consent to be bound by it. , precisely to the contrary conclusion that, for the most part, contemporary Islam can-
Take the example of equality between the sexes. It is undoubtedly fundamental
to justice as fairness, to Habermas’s discourse theory of justice and, at least in prin
ciple, to all contemporary conceptions of liberalism.’ Moreover, equality betwee
the sexes is a matter of political justice, which must be incorporated in the libera
polity’s basic structure and in its constitutional essentials. It is most unlikely, hows
ever, that several non-fundamentalist branches or denominations of Christianity,
Judaism and Islam would agree to be bound in the realm of politics to any i
eral conception of gender-based equality. One need only consider a few example
such as Jewish divorce law as interpreted by Orthodox Judaism (Esther Rosenfel
1995) or property or inheritance law under the Shariah (Radford 2000), to realiz
that these deny basic equality rights to women under any conception of liberalism
Furthermore, since neither Judaism nor Islam draws any firm lines between the rel
gious, the moral, and the political, there would be no reason for them to agree to be
bound by liberal political justice, except if necessary to their survival as members

Rawls’s move from A Theory of Justice to Political Liberalism does make for accom
modation of greater plurality. Those comprehensive views that cannot accept liber
alism at the comprehensive level but can live with it if it is confined to the domain
of the political can indeed find room within the revised Rawlsian normative uni:
verse. And, significantly the dichotomy between the moral and the political that thi
type of accommodation entails seems to fit quite naturally with Christianity’s spli
between the realm of God and that of Caesar, butnot with Judaism or Islam wher
no such split is recognized (Wallace 2009: 26-33).

not be included within reasonable pluralism.

‘Let us now turn briefly to the second main reason identified earlier why the
apparent analogy between comprehensive pluralism and an overlapping consensus
oes not hold, for the most part, under close scrutiny. In a word, as alreédy stressed
in the course of the previous analysis, there is an unbridgeable gap between Rawls’s
eontological approach and the brand of dialectically grounded teleological pos-
ion espoused by comprehensive pluralism. This is vividly illustrated by the case
fundamentalist religion that Rawls concludes cannot be included within the
mbit of reasonable pluralism. Comprehensive pluralism, in contrast, is inclusive
ante and accommodating ex post of fundamentalist religion — especially if it is
on-belligerent — as it commands that efforts be made to “feel” and understand such
eligion from “within” and to provide, to the extent possible, consistent with the
quirement of reciprocal equilibrium for the satisfaction of its needs and the real-

o

tion of its aspirations. Also, at the same time, comprehensive pluralism remains
different concerning whether fundamentalist religion would freely accept under

* See supra, at 32-33, 35. ny circumstances to live by the requirements flowing from a set of second-order
35 This is true even in light of feminist critique of liberalism, such as those mentioned earlier. See supra,
at 35. In other words, liberalism postulates equality between the sexes but may fall short either i
successfully discarding certain remnants of illiberalism or in embracing polices that can successfull
translate equality in theory into equality in practice, or it may even fall short on both counts. Be th

as it may, all versions of liberalism require that all accept that men and women are inherently equal

orms. As a matter of fact, comprehensive pluralism fully justifies imposing its con-
eption of the good, as embodied in its second-order norms, on everyone, includ-
ng proponents of religious fundamentalism. In the end, this is but another way
f expressing comprehensive pluralism’s core imperative in the pursuit of it own



conception of the good, namely, its goal of establishing the community of commu-
nities. To encapsulate it in a slogan: “include, understand and accommodate the
inconsistent, but impose on, and fight against, the incompatible.”

Even conceding that comprehensive pluralism differs from an overlapping con-
sensus in the ways detailed previously, a Rawlsian may still insist that comprehensive
pluralism amounts to a comprehensive view in Rawlsian terms, and that it satisfies
the criteria of “reasonable pluralism.” Consistent with this, moreover, whatever rele-
vant differences there may be between comprehensive pluralism and justice as fair-
ness or any of the other conceptions deemed legitimate by Rawls would lie beyond
the realm of political justice.

- seem altogether incompatible with the lexical priority of the right over the good
prescribed by Rawls.

~ Because what comprehensive pluralism prescribes in specific cases is very much

context dependent, further specification of its functioning and potential is best

postponed till consideration of the particular issues that will be addressed in the

. following chapters. Before proceeding, however, there is one point that warrants

further clarification. The assertion that comprehensive pluralism is ultimately
agnostic among individual-regarding goods and rights, on the one hand, and their

group-regarding counterparts, on the other, and that, under certain circumstances,

it would give priority to group-regarding goods over individual ones may appear to

repudiate individualism which is not only inextricably linked to pluralism, but also

key to the passage from the Middle Ages to the modern period.® If the group can

prevail over the individual, does that foreshadow a return to an earlier age where the

individual could only fit as a part of a larger collective whole?

~ Comprehensive pluralism does treat the individual as the equal to the group and -
not as its subordinate. The individual is an autonomous self, who has a perspec-
1ive and a conception of the good, and so is a group that engages in the pursuit of
normative ends. Moreover, the actual conception of the good of every individual

is entitled ex ante to the same consideration as that of every other individual or

Notwithstanding the palpable appeal of the preceding argument, comprehensive
pluralism ultimately fails to satisfy the Rawlsian requirements regarding “reason-
able pluralism,” for both philosophical and préctical reasons. From a philosophical
standpoint, even in the absence of any practical differences, the mere fact that com-
prehensive pluralism prescribes the priority of the good over the right in the realm
of political justice suffices to disqualify comprehensive pluralism from inclusion
in the requisite Rawlsian overlapping consensus. Indeed, unless one can prove the.
existence of a fixed coincidence between the good prescribed by comprehensive
pluralism and the right circumscribed by justice as fairness or its alternatives rec-
ognized by Rawls, it is always possible that comprehensive pluralism will legitimate
institutional arrangements that are incompatible with the dictates of any of the the-
ories of the right sanctioned by Rawls. In this sense, comprehensive pluralism is no-
different from other teleological theories, such as utilitarianism. Accordingly, justas
the implementation of criteria of justice acceptable to Rawls would not always be

group with the characteristics mentioned earlier. Comprehensive pluralism does
not look backward; it looks forward, but forward in a dialectical way. In the struggle
for differentiation from the Middle Ages, it became normatively imperative to put
the individual ahead of the group. Given the shortcomings of liberal individualism
that have emerged over time as discussed previously, however, it is now necessary
consistent with maximizing utilities — and even if they were, this would be impos- to place the individual and the group on an equal normative footing. Indeed, in
this increasingly concurrently globalized and balkanized world, the individual can

seemingly best pursue self-realization through the group and against it — or, more

sible to ascertain ex ante — so, too, it would not always be consistent with the good
as dialectically articulated in accordance with the normative guidelines imposed by
comprehensive pluralism. ' precisely through and against a plurality of groups from which and through which
From a practical standpoint, on the other hand, comprehensive pluralism parts that individual develops a distinct sense of self by weaving together elements drawn
company with justice as fairness, along with all other liberal theories of justice, spectively from poles of identity and from poles of differentiation.
insofar as it does not privilege individual-regarding claims over group-regarding
ones. Although the issue of whether a particular group-regarding claim would pre-
vail over a competing individual-regarding claim is always context-specific within
comprehensive pluralism, as will be more fully addressed in Chapter 3, there are.
certainly significant cases in which group concerns would be entitled to priority.
This would occur when the centrality of the relevant group right in relation to that.
group’s conception of the good was palpably greater than the centrality of the co
peting individual right in relation to that individual’s conception of the good. Thu
comprehensive pluralism would require a comparative weighing of the competi .
claims in terms of the respective perspectives on the good involved, in ways th See supra, at 24.





